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DO 03- 003
MEMORANDUM
TO Desi gnated Agency Ethics O ficials and
| nspect ors Cener al
FROM Amy L. Constock
Director

SUBJECT: Proposed Post-enpl oynent Rule

On February 18, 2003, the Ofice of Government Ethics (OCE)
publ i shed a proposed post -enpl oynent rul e for the executive branch.
See 68 Federal Reqgister 7843-7892 (February 18, 2003), avail able
under “Laws & Regulations” on OGE's web site at www. usoge. gov
When published in its final form the rule will be the first
conprehensive i nterpretive gui dance, inregulationform concerning
18 U.S.C. § 207 since that statute was substantially revised by the
Et hi cs Reform Act of 1989 and subsequent anendnents.

W hope you will review the proposed rule carefully for
clarity and useful ness. W value the experience and know edge of
agency officials in this area, and we wel cone any coments you nmay
have. Comments on the proposed rul e nust be received by OGE on or
before May 19, 2003.

Hi story

The 1989 anendnents to section 207 added new restrictions,
del eted other restrictions, and nmade extensive revisions to the
remaining restrictions and various exception and exenption
provisions.! Several subsequent statutory anendnents al so nade

! The 1989 anendnents to section 207 becanme effective on
January 1, 1991. For practical purposes, the only renaining
application of the pre-1989 Act versions of section 207 is the
lifetime ban on particular matters involving specific parties in
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further revisions to the post-enploynment statute. OGE has
continued to provide guidance concerning the revised version of
section 207 through nmenoranda to agency ethics officials, witten
advi sory opinions, and oral advice. In 1991, OGE did issue an
interimrule, codified at 5 CF. R part 2641, for the very limted
pur pose of inplenenting OGE's authority to provide certain relief
fromthe one-year cooling-off restrictions of 18 U . S.C. § 207(c).
Once published inits final form the newrule will augnment this
bri ef regul atory gui dance concerning OGE's authorities with respect
to section 207(c). However, the new rule also will add gui dance
concerning all of the substantive prohibitions, not just
section 207(c), as well as all of the exenptions and exceptions in
the statute that are applicable to executive branch enpl oyees.

Prior to the 1989 anmendnents, OGE had issued interpretive
regul ati ons concerning the version of section 207 enacted by the
Ethics in Governnment Act of 1978 (and anended in 1979). See
5 CF.R part 2637. OCGE has continued to publish this part in the
Code of Federal Regul ations mainly because certain di scussions of
certain key statutory concepts -- such as "personal and substanti al
partici pation” and "particul ar mat t er involving specific
parties" — continue to have sone relevance to the interpretation
of the sane or simlar phrases in the newer version of section 207.
However, part 2637 now is largely obsolete, owing to the many
changes in the law effected by subsequent |egislation. The
gui dance in part 2637 al so has been suppl enented by years of advice
and opinions from OGE and the Ofice of Legal Counsel (OLO),
Department of Justice, as well as court cases. Consequently, the
new rul e, once published inits final form wll revoke part 2637
in its entirety. Were practicable, the proposed rule uses
| anguage and exanpl es derived frompart 2637, but, in view of the
nunber and significance of the statutory changes, the proposed rul e
necessarily nust be viewed as a substitution rather than a nere
revision of part 2637.

Structure of the Proposed Rul e

For each substantive prohibition, exenption, or exception
provision in the revised statute, the proposed rule sets out OGE' s
interpretation of the relevant statutory elenents. Thi s

(. ..continued)
whi ch the fornmer enpl oyee partici pated personal ly and substantially
during Governnent service; we would expect that few such natters
are still continuing.
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interpretive guidance generally codifies prior advice rendered by
OGE in witten or oral form

Subpart A of the proposed rule includes general provisions
pertaining to the purpose and applicability of the rule, the
enforcenent of the crimnal statute, and the rendering and | egal
effect of advice fromethics officials. Subpart A also includes a
list of definitions of ternms used in the regul ation.

Subpart B, which is the principal core of the proposed rule,
contains separate sections outlining the elenments of each of the
substantive restrictions in the revised statute that apply to
former enpl oyees of the executive branch. Each section includes:
(a) a basic statenent of the statutory prohibition; (b) a list of
statutory exceptions or waivers that may be applicable to that
particul ar prohibition; (c) an expl anation of the comencenent and
duration of the prohibition; and (d) a list of the elenents of the
pr ohi bi tion, W th appropriate gui dance concer ni ng t he
interpretation of each elenment. In sone cases, the discussion of
certain elenments of the prohibition contains a cross-reference to
anot her section in the proposed rule where the sane elenent is
explained in nore detail. Also, in some cases -— notably the
treatnent of 18 U.S.C. § 207(b) and 8§ 207(f) -- the discussion of
certain elenments of the prohibition my be reserved for future
rul emaki ng. The six sections conprising Subpart B are as foll ows:

. Pr oposed section 2641. 201 sets out OCGE' s
interpretation of the statutory elements of the
lifetime ban on representation in connection with
particular matters involving specific parties in
whi ch a former enpl oyee partici pated personally and
substantially, 18 U . S.C. §8 207(a)(1). The guidance
contained in this section parallels existing
section 2637.201, to the extent that the old
version of the statute <contained a simlar
prohi bition. However, the proposed rul e i ncludes a
nunber of changes, including new exanples, to
clarify the scope of the restriction and to refl ect
changes in the statutory |anguage and nore recent
opi nions of OGE, OLC, and the courts.

. Pr oposed section 2641. 202 sets out OGE' s
interpretation of the statutory elenments of the
two-year ban on representation in connection with
particular matters invol ving specific parties which
were pending under a forner enployee’'s official
responsibility during the last year of his
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Governnent service, 18 U S.C. 8§ 207(a)(2). The
gui dance <contained in this section parallels
exi sting section 2637.202, to the extent that the
old version of the statute contained a simlar
prohi bition. However, the proposed rule includes a
nunber of changes, including new exanples, to
clarify the scope of the restriction and to refl ect
statutory and nore recent opinions.

Proposed section 2641.203 sets out the statutory
el enent s of t he one-year restriction on
representing, aiding or advising on the basis of
covered nonpublic information in connection wth
trade agreenent or treaty negotiations in which a
f or mer enpl oyee participated personally and
substantially, 18 U S . C. 8§ 207(b). This section
has no parallel in existing part 2637, as this
statutory prohibition was first added wth the
1989 anendnments.

Pr oposed section 2641. 204 sets out OCGE' s
interpretation of the statutory elements of the
one-year cooling-off restriction applicable to
former senior enployees, 18 U S.C. 8§ 207(c). To
sone degree, this guidance parallels existing
section 2637.204, which interpreted a simlar
provision in the old version of the statute.
However, certain statutory changes -— such as the
removal of the prior ban on self-representation,
and changes to the definition of senior enpl oyee --
required significant revision of the old regulatory
gui dance.

Pr oposed section 2641. 205 sets out OGE' s
interpretation of the statutory elenments of the
one-year cooling-off period applicable to forner
very seni or enpl oyees, 18 U . S.C. 207(d). This part
of the proposed rule has no parallel in existing
part 2637, as the statutory restriction was first
added with the 1989 anendnents.

Proposed section 2641.206 sets out the statutory
el enents of the one-year prohibition, applicable to
former senior and very senior enployees, on
representing, aiding or advising certain foreign
entities, 18 U S. C. 8§ 207(f). This part of the
proposed rule has no parallel in existing
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part 2637, as the statutory restriction was also
first added with the 1989 anmendnents.

Subpart C of the proposed rule sets out OGE's interpretation
of the various exception and exenption provisions in the current
statute. Many of these provisions have parallels to provisions
under the old | aw, but the guidance contained in the proposed rule
reflects nunmerous inportant changes to those statutory provisions
as well as the addition of new exception or exenption provisions.

Finally, Appendixes A and B to the proposed rule sinply
reflect current positions that OGE has already exenpted fromthe
prohi bition of section 207(c) and current departnental conponents
that OCGE al ready has designated as separate agencies for purposes
of section 207(c). These provisions would effect no change to
exi sting part 2641, as revised.



