NOTE: The information in this Advisory is outdated. For OGE’s more recent Advisory on Certificates of Divestiture,
please see DO-06-030.
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99 X 9

Menor andum dated April 26, 1999,
from Stephen D. Potts, D rector,
to Designated Agency Ethics Oficials
Regar di ng Frequent|y- Asked
Questions about Certificates
of Divestiture

Since the Certificate of Divestiture (CD) programwas first
authorized by statute in 1989, the Ofice of CGovernnent Ethics
(OGE) has issued over 1,000 certificates. Qur experience in
admnistrating the program indicates that there are recurring
issues that arise in CD cases. The attached docunent addresses
t hose i ssues by providing a sunmary, in question and answer fornmat,
of the rules and policies that apply in npost situations. W hope
this docunent answers nost of the questions you nay have; but if
you find you have additional questions, please do not hesitate to
contact this Ofice for guidance.

At t achment
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THE BASI CS

1. Wiat is a Certificate of Divestiture (CD)?
A Certificate of Divestiture is a docunent issued by the
Director of the Ofice of Governnent Ethics that wll
allow, for those who are eligible, the sale of property
w thout currently paying capital gains tax. The capital
gains tax is deferred by a provision of the tax | aws.

2. Wat is the objective of the CD progranf
The purpose of the programis to m nim ze the burden that
may result fromincurring capital gains on the sale of
assets because of the conflict of interest |aws.

3. \When may the Director issue a CD?
Section 1043 of the Internal Revenue Code permts the
Director of OGE to issue a CD for specific property
required to be divested. The procedures for obtaining a
CD are described in regulations published by OGE at
5 CF. R part 2634, subpart J. To issue a certificate,
the Director nust determ ne that the person asking for a
certificate is eligible under the regul ati ons and t hat
certification is reasonably necessary to conply wth
18 U S.C 8§ 208, or any other Federal conflict of
interest statute, regulation, rule, or Executive order,
or is pursuant to the request of a Congressional
commttee as a condition of confirmation.

ELIGBILITY

1. Wwo is eligible to receive a CD?

The foll ow ng persons are eligible to receive CDs:

(a) Any officer or enployee of the executive branch of
the Federal Governnent, except a person who is a
speci al Gover nnent enpl oyee (as defined in
18 U.S.C. § 202);

(b) Any person who is married to, or the mnor or
dependent child of, an individual referred to in
part (a) of this answer; and
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(c) Any trustee holding property in trust in which an
individual referred to in part (a) or part (b) of
this answer has an interest.

2. Should an individual count on getting a CD?

Not necessarily. \Wiether a CD will be available is a
technical matter that requires the analysis of a nunber
of issues. Therefore, we urge you not to assure

enpl oyees that a CD will be issued in every case. Such
a comm tnent nmay be nmade only by senior officials of OGE
after review and analysis of all materials pertaining to
the specific situation. W understand, of course, that
the potential availability of a CD can be very inportant
when enpl oyees are required to divest. Therefore, OGE
w ll be happy to consult with you so that you nmay give
enpl oyees a prelimnary analysis of the |likelihood of a
certificate being issued in particul ar cases.

3. Can a CD be issued for property that already has been divested?

No, a CD cannot be issued for property that already has
been sold. An enpl oyee nust obtain the CD before selling
the property required to be divested.

HOW TO REQUEST A CD
1. Who may request a CD?

Only the Designated Agency Ethics Oficial (DAEO may
request that OGE issue a CD. Oher persons, including
enpl oyees required to divest, may not neke the request
directly to OGE. Instead, eligible persons shoul d submt
their requests through the agency DAEQO

2. What information nust be included in the DAEO s request?

The DAEO nust submt a package of materials includingthe
fol | ow ng:

(a) A copy of a witten request to the DAEO from the
eligible person who is to divest the property. The
el igible person’s request nust include:

(1) Acommtnent to conplete the divestiture on or
before a date specified in the request, in any
event no |ater than the end of the three-nonth
period from the earliest of -- (A the date
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that the property becane a prohibited hol di ng,
(B) the date of an order to divest, or (C) the
date of an ethics agreenent to divest the
property; however, OGE may agree in witing to
extend the three-nonth period under special
ci rcunst ances; and

(2) Full and conplete information concerning the
facts and circunstances relating to the
acquisition of such property and its
contenpl ated di vestiture;

(b) A copy of the latest financial disclosure report
filed by the enployee; if the enployee is not
required to file a financial disclosure report, the
request shall include a nenorandum from the
enpl oyee disclosing interests in property, incone,
liabilities, agreenents and arrangenents, and
outside positions which are required to be
di scl osed on such a report;

(c) A detailed description of the specific property for
whi ch divestiture is contenpl ated;

(d) Conplete statenents of:

(1) The facts and circunstances relevant to
whet her there is a reasonable necessity for
divestiture (including a description of the
enpl oyee’s position or applicable statutory
citation setting forth the duties of the
position); and

(2) Analysis and opinion from the DAEO applying
the CD regul ations to the case of the proposed

certification. The DAEO s subm ssion mnust
i ndicate when the three-nonth period, within
whi ch divestiture nust occur, wll |apse.

3. What if the divestiture is being nmade at the request of a
Congressional confirmation commttee?

Instead of submtting the opinion of the DAEO that
divestiture 1is reasonably necessary, the package
submtted to OGE my instead include a witten
acknowl edgnent from the Chairman of the commttee that
the commttee nmade such a request, a letter to the
conmm ttee containing a prom se by the individual to nmake
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the divestiture of specified property in accordance with
such request, or a transcript of Congressional testinony
containing such a commtnent by the individual in
response to the request. However, all the other itens
required to be submtted and the other rules regarding
CDs remain the sane.

VWHAT HAPPENS AFTER OCE | SSUES A CD
1. Howwll | know that a CD has been issued?

The DAEO will receive a transmttal letter and the
Certificate of Divestiture signed by the Director of OGE
The certificate should be forwarded to the divesting
i ndi vidual as soon as possible. No property should be
sold until the enployee receives the certificate and
confirms that the description in the certificate of the
property to be divested exactly matches the property
bei ng sol d.

2. What should an enployee do after a CD is received and the
property sol d?

In order to conplete the steps that will permt tax-
deferral of capital gains fromthe sale, the divesting
i ndi vidual nmust nmake a reinvestnent of the anount
realized fromthe salein “permtted property” during the
60- day period beginning on the date of sale.

3. What is the “permtted property” into which the reinvestnent
must be nmade?

“Permtted property” is limted to obligations of the
United States and di versifiedinvestnent funds as defi ned
in the regulations at 5 CF. R § 2634. 1003.

The regul ati ons define a “diversifiedinvestnent fund” as
any open-end nutual fund, which by its prospectus, or any
common trust fund maintained by a bank, which by the
literature it distributes to prospective and current
i nvestors describing its objectives and practices, does
not indicate the objective or practice of devoting its
investnments to particular or limted industrial,
econom c, or geographic sectors.

Under these rules, for exanple, the follow ng types of
funds offered generally by major fund famlies neet the
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4.

How does t he di vesting i ndi vi dual

definition of permtted property: a Coomon Stock Fund, a
Gowh Stock Fund, an S&P Index Fund, a d obal Fund
(i nvesting i n coomon stocks worl dw de), a Bl ue Chi p Fund,
a Corporate Bond Fund, a Minicipal Bond Fund (which is
not geographically limted), and a Governnent Bond Fund
(which invests exclusively in obligations of the United
States). On the other hand, the follow ng types of funds
of fered generally by nmajor fund famlies do not neet the
definition of “permtted property”: a Pacific Fund, a
Mexi co Fund, a New Engl and Fund, a Gol d Fund, a Conmmodity
Fut ures Fund, a Venture Capital Fund, and a Drug I ndustry
Sect or Fund.

Not e that a cl osed-end nutual fund, such as those listed
on the New York Stock Exchange, could not be “permtted
property.” An additional rule is that not nore than one
percent of the market value of the fund can be
attributabletothe Governnent enpl oyee i medi ately after
the reinvestnent.

of capital gains?

5

An enpl oyee nust file IRS Form 8824 with the incone tax
return for the year in which the property is sold. The
| RS has jurisdiction over the rules relating to the tax
aspects of a sale and rei nvestnment using a Certificate of
Di vestiture. Eligible persons should seek the advice of
their personal tax advisors about the tax aspects of
t hese transacti ons.

actually get the tax-deferral

How will an individual know if the choice of “permtted

property” for a reinvestnment is going to be accepted by
Gover nnent ?

The allowable types of “permtted property” into which
rei nvest ments may be made have been chosen to ensure t hat
nost Federal enployees will not have a further ethics
pr obl em However, the ethics program rules for a
particul ar agency or position may further limt the
choices that are permtted. For exanple, there are
restrictions on the purchase of obligations of the United
States by sonme officials of the Departnent of the
Treasury. The DAEO shoul d gi ve gui dance in this regard.
Utimately, however, the IRS has jurisdiction wth
respect to whether reinvestnents are wthin the
definition of “permtted property” in specific cases.

t he
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SPECI AL MATTERS THAT AFFECT WHETHER A CD W LL BE | SSUED

1. WIIl a CD be issued if soneone other than an eligi ble person
hol ds an interest in a trust?

Possi bly not. A CD may not be issued in such a case
unl ess the parties take actions which, in the opinion of
the Director of OGE, keep noneligible persons from
receiving the benefit of the tax-deferral. The parties
to the trust can take actions to exclude the other
people, if permtted by State trust and estate | aw, such
as dividing the trust into separate portfolios, making
special distributions, paying out the property held by
the trust, or anything else which in the Dorector’s

opinion is feasible. OCGE has experience with these
si tuations. W will try to work things out with the
parties.

In such a case, along with the other material required to
be submtted to OGE, the DAEO should submt:

(a) A copy of the trust instrunment, and
(b) Full details about its current portfolio.

OCGE nust have adequate information to identify al
persons who hold beneficial interests in the trust
princi pal and income, and the relationships of those
persons to the Governnent enpl oyee.

2. WIIl a CDbeissuedif the property to be divested was obtai ned
t hrough a fornmer enpl oyer?

The tax law generally treats property received as
conpensation for services as ordinary incone, and not as
capital gains incone for which a CD may be obt ai ned. For
exanpl e, where stock options are granted by an enpl oyer,
a certificate may not be issued if the exercise of the
option, or the sale of stock received upon exercise of
the option, would result in conpensation. Although the
di vesting individual may want to consult a personal tax
advisor in these cases, the following types of
transactions and occurrences comonly result in the
realization of ordinary income by an enpl oyee:

(a) Shares of stock. The receipt of shares of stock

froman enpl oyer, or the sale of such shares that
previ ously have not been taxed,
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(b) Buy-out of an enploynent contract. The sale or
cancellation of an enploynment contract with a
former enpl oyer;

(c) Nonstatutory stock options. The grant of
nonstatutory stock options that have a readily
determ nable fair market value, or the elimnation
from such options of a substantial risk of
forfeiture. However, if the options did not have a
readily determnable fair market value when
granted, ordinary inconme is realized upon the
recei pt of the underlying stock when the option is
exer ci sed,;

(d) Enpl oyee stock purchase plan options. The sale of
stock received through the exercise of an enpl oyee
stock purchase plan option within tw years after
the option was granted or within one year after the
stock is received,

(e) Incentive stock options. The sale of stock
recei ved t hrough the exercise of an incentive stock
option within tw years after the option was
granted or wthin one year after the stock is
received, or the sale of the stock at any tine
unl ess the individual worked for the enployer for
the entire period fromthe date that the option was
granted until at |east three nonths before it was
exerci sed.

If, in spite of these general principles, the divesting
i ndi vidual still believes that there will be capital
gains incone fromthe sale of property received from an
enpl oyer, the reasons should be explained in detail in
the subm ssions through the agency to OCE Oten
enpl oyers give their enpl oyees conplete witten
expl anati ons of how property givento themw || be taxed.
Copi es of such material al so should be submtted to OGE.

3. \What other considerations go into issuing CDs?
In addition to the other rules, the Director of OGE w |l
not issue a CDto an eligible personif, in his opinion,
to do so would give an unfair or unintended benefit.
Some common exanpl es of these situations are described in
the answers to the follow ng four questions.

4. WIIl a CD be issued for interests in enployee benefit plans?
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Interests in pension, profit-sharing, stock bonus and
ot her enpl oyee benefit plans do not qualify for CD
treat ment. Capital gains resulting from asset sales
Wi thin such plans are not subject to current taxation.

5. What if the CDrequest is not nade within the appropriate tine
peri od?

ACDwII not be issued for any contenpl ated di vestiture
when the request is received by OGE nore than three
nonths after the earliest of -- (a) the date (with an
addi tional ten-day grace period) that the property becane
a prohibited holding, (b) the date of an order to divest,
or (c) the date of an ethics agreenent to divest the
property. For exanple, if the regul ati ons of your agency
prohi bit enployees from owning securities issued by
conpanies operating in specific industries and a
particul ar enpl oyee started enpl oynent with t he agency on
June 15, OGE would reject a request for a CD for that
enpl oyee that was submtted to it after Septenber 25.
Extensions of tinme nay be granted in accordance wth
5 CF.R 8 2634.1002(e)(4).

6. Wat if the enployee owmns simlar or related property?

I n many cases, an enpl oyee nust sell all property simlar
or related to the property to be divested. O herw se,
OGE may not issue a CD because an unfair or unintended
benefit would result. This issue may arise in many
di fferent ways. For exanple, a Governnment enpl oyee m ght
have financial interests in a particular conpany both
through direct ownership of shares and through the
attribution of shares held in trust for a dependent
chil d. The enpl oyee would not be issued a CD for the
proposed sale of the directly held shares unl ess he al so
commtted to sell the shares held in the trust.

Li kew se, an enpl oyee m ght have financial interests in
two conpanies that are both affected by the sane
particular Governnmental matter (such as a regulation)
which is to be the subject of the enployee s next

assi gnnment . The enployee would have to divest her
interests in both conpanies in order to receive
certificates inthis situation. It should be noted that

in some cases, simlar or related property mght be
exenpted wunder the de mnims rules of 5 CFR
8§ 2640.202 or be subject to separate treatnent under
ot her applicable rules. In such cases, there would not
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7.

be an unfair or unintended benefit if the exenpt or
separately treated property were not divested. Please
consult with OGE as to whether a CD may be issued under
the facts and circunstances of particular cases which
rai se these issues.

How will the timng or manner in which property was acquired

af fect whether a CD may be issued?

There woul d be an unfair or unintended benefit, and a CD
wll not be granted, if the property was acquired at a
ti me when the holding of the property was prohibited by
any | aw or regulation. For exanple, if the property was
received as a gift fromsoneone at a ti me when ownership
of such property was prohibited by a regulation, a CD
woul d not be granted. SSmlarly, a CD wll not be
grant ed under circunstances which otherwi se woul d create
the appearance of a conflict with the conscientious
per formance of Governnental responsibilities. Note that
OCGE has granted CDs for divestiture of prohibited
property received through inheritance when all other
requi renents have been net.

COUNSELI NG EMPLOYEES WHO HAVE TO DI VEST

1.

2.

Do al

In sone divestiture cases, CDs sinply are not sought.
Qur experience indicates that many of these situations
i nvol ve smal | hol di ngs, and t he indi vi dual s concl ude t hat
they wish to avoid the burdens of participating in the
process of requesting a CD and the additional persona
tax filing that is required (IRS Form 8824), as well as
to avoid the restrictions on reinvestnents. I n ot her
cases, individuals do not seek a CD because they nake
frequent changes in their holdings and would not,
therefore, benefit froma mechanismthat will defer the
capital gains tax only until they sell the property in
whi ch they have reinvested. Oten, the issue is not
faced because the property to be divested wll be sold at
a loss making the tax-deferral procedure inapplicable.
Additionally, the capital gains issue is sonetines
avoi ded through the gift of property to adult children or
grandchil dren, rather than a sale of the property.

How may enpl oyees react to being infornmed they may have to

di vest ?
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Very few of those enployed in the executive branch are
ever faced wth the requirenent of divestiture. However,
for those who are required to divest property, it nay be
a stressful experience that can have a significant inpact
on personal finances and financial planning. Frequently,
divestiture issues wll alsoinvolve other fam |y nenbers
whose interests are attributable to a present or
prospecti ve executive branch enpl oyee, and t he i ssues nay
at times affect the westate plans inplenmented by
addi ti onal famly nmenbers such as parents and
grandparents of the enployee or his spouse. For nany of
t hose who nmust divest property for conflicts of interest
reasons, the availability of a CD wll mtigate the
concerns they have about divestiture.

3. What should | always tell those who face a divestiture
requi renent ?

The enpl oyees or prospective enpl oyees shoul d al ways be
told that -

(a) A CD may be avail abl e;

(b) CDs cannot be issued after the divestiture has
al ready occurred; and

(c) There is a distinction between the requirenent to
di vest and the availability of a CDin a particular
case.

M SCELLANEQUS

1. Where can an outside attorney, accountant, or other advisor
| ook up the technical rules for the CD progranf

The program is adm ni stered under section 1043 of the
I nternal Revenue Code of 1986, 26 U S.C. § 1043, as
i npl enented through regulations that start at section
2634.1001 of title 5 of the Code of Federal Regul ati ons.

2. WII| people outside of the Governnent be able to get copies of
a CD?

Yes. The public can get copies of CDs under the sane
rules that permt access to public financial disclosure
reports. See 5 CF.R 88 2634.1004 and 2634. 603.
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