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Comment on the
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By: John M Dickinson?

I am currently in my third year of law school at Cumberland School of Law. Considering
my impending graduation, | decided to take a course focused on the study of administrative
agencies. This course required me to, as an assignment, select and draft a comment on a proposed
regulation which was of particular interest. My undergraduate degree focused on philosophy, and
| have always had an interest in ethics. Accordingly, my selected regulation deals with the ethics
standards of the executive branch.

The United States Office of Government Ethics (“OGE”), which has the authority to
regulate ethics within the executive branch, has proposed changes to its current regulations.? This
comment will discuss the legislative history of the OGE, discuss the proposed changes, and
provide an analysis of potential consequences. Overall, the changes proposed by the OGE are
comprehensive and seek to bring the rules governing executive branch employees into the modern
age. The changes for the most part are a step in the right direction but are by no means perfect.

Legislative and Regulatory History.

The inception of the OGE was caused by and in an effort to establish “continuity and
uniformity” within the executive branch, including specifically financial disclosures for employees
with an “elevated risk for conflicts of interest.”® The OGE was created by the Ethics in
Government Act of 1978* (“EGA”), and became its own agency in accordance with the Office of
Government Ethics Reauthorization Act of 1988.°> The EGA charges the Director of the OGE
(“Director”)® with a list of responsibilities, including “consultation with the Attorney General and
the Office of Personnel Management” to develop “rules and regulations to be promulgated”
specifically related to “conflicts of interest and ethics in the executive branch.”’” A number of the
Director’s responsibilities are concerned with monitoring financial statements and reporting to
avoid conflicts of interest, but also including in the Director’s litany of responsibilities is
interpreting rules and regulations issued by the president, establishing formal advisory opinion
service, and evaluating the need for changes in the “rules and regulations” already in effect.?

1 A student at Samford University’s Cumberland School of Law; Juris Doctor expected May 2023.

288 F.R. 10774.

3 Our History, Office of Government Ethics, https://www.oge.gov/web/oge.nsf/about_our-
history#:~:text=The%20goal%200f%20the%200ffice, OGE%20worked%20swiftly., (last visited Apr. 19, 2023).
45U.S.C. § 13122.

°102 Stat. 3031.

65U.S.C. § 13121.

71d. at § 13122(b)(1).

81d. at 88 13122 (b)(6); (b)(8); (b)(12).
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The OGE is charged with “promulgating, in consultation with the Attorney General and
the Office of Personnel Management, regulations that establish a single, comprehensive, and clear
set of executive-branch standards of conduct” that are “objective, reasonable, and enforceable.””
The Director is charged with the promulgation of “rules and regulation pertaining to financial
disclosure, conflict of interest, and ethics in the executive branch’ and the Director must do so in
accordance with the Administrative Procedure Act (“APA”).1° All rules are subject to judicial
review, and the Director is obligated to make reports to Congress every two years.!! Further the
issuance and promulgation of rules must abide by the notice and comment period as set out in the
APA 12

The rules and regulation of the OGE are split into two subchapters, subchapter A dealing
with “Organization and Procedure” and subchapter B addressing “Government Ethics.”*® Under
subchapter A, OGE details its own internal rules and policies for how it is to operate.'* Subpart B
deals with the substance of the rules issued by the OGE that are applicable to the executive branch
and its employees.®®

Specifically at concern in the proposed rule are the Standards for Ethical Conduct for
Employees of the Executive Branch (“Executive Branch Standards”) which deals with gifts to
employees, conflicts of interest pertaining to financial interests, impartiality, seeking new
employment, misuse of position, and outside activities.'® The Executive Branch Standards were
originally adopted following a notice and comment period in August of 1992.1" The OGE
subsequently published two corrections in the same year related to typographical errors contained
in the final rule.®

The OGE has demonstrated understanding and patience as it seeks to achieve its mission,
and has, when necessary, granted additional time to other administrative agencies in order that
they may develop a comprehensive and compliant policy within the scope of part 2635 and more
specifically subpart D and H of part 2635.%° In 2006, the OGE proposed and subsequently amended

954 F.R. 15159 (Executive Order 12674 issued April 12, 1989; modified by 55 F.R. 42547 (Executive Order 12731
issued October 17, 1990)).

105 U.S.C. § § 13124; see also U.S.C. 88 500 et. seq (the Administrative Procedure Act).

115U.S.C. §813124;5U.S.C. § § 13126; see also 5 C.F.R. § 2635 (providing no private right of action or judicial
review of guidance documents issued by the OGE).

125 U.S.C. 553.

135 C.F.R. chapter XVI, Subchapter A & Subchapter B.

145 C.F.R. 88 2611.301 & 2611.302; see also 5 C.F.R. § 2611.303 (excluding certain class of documents,
specifically legal advisories, informal advisory opinions, formal advisory opinions, and guidance directed to federal
employees and ethics officials).

155 C.F.R. subchapter B (“Government Ethics”).

165 C.F.R. 8§ 2635 et. seq.; 57 F.R. 35006 (Final rule establishing the Executive Branch Standards, published Aug. 7,
1992).

1756 F.R. 33778 (“Proposed Rule”); 57 F.R. 35006.

1857 F.R. 48557; 57 F.R. 52583.

1959 F.R. 4779; 60 F.R. 6390; 60 F.R. 66857; 61 F.R. 40950 (In each of these, no notice and comment was required
as the then Director waived the requirement as it pertains “a matter of agency organization”) (Additionally, these
extensions are one type contemplated by executive Order 12866).
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subpart A of part 2635 to “clarify the coverage of employees of State or local governments”
assigned to an agency under the Intergovernmental Personnel Act.?

Proposed changes were announced in 1998 to address employees seeking other
employment (subpart F) and outside activities (subpart H).2* The following year those portions
concerning subpart F were adopted and part 2635 was amended.?? In 2001, subpart H was amended
to allow for the “receipt of compensation for outside teaching, speaking and writing, as well as
certain employee’s travel reimbursements.?® 2007 was the last time subpart H was amended, and
those amendments were centered on “removing obsolete regulatory provisions” as a result of
previously stricken portions of the rules, and it included minor updates to the language as a result.?*
In 2016, subpart F was again revised to essentially modernize and update it.?

Recently, the OGE has issued new rules specifically relating to part 2635 subparts B and
F.26 Changes were announced in 1996 to subparts B and H of part 2635 and a final rule was issued
in 1997 which brought these two subparts into conformity with the Hatch Act Reform
Amendments of 1993, which were designed to ensure that the executive branch remains free from
partisan political interference.?” Also in 1997, the OGE removed references to an honorarium bar,
which prevented one time payments from outside sources, which was ultimately rendered obsolete
by National Treasury Employees Union v. United States, 513 U.S. 454 (1995).28 Additionally, the
OGE made updates based on changes to the statute and removed outdated references to regulations
no longer effective.?® Gifts to employees, addressed in subpart B of part 2535, were subjected to
the first proposed changes only three years following the publication of the final rule.*

From 1998 to 2014, subpart B when through a series of changes to update and correct
portions of the section.®! In 2015, the OGE proposed rules designed to help “advance public
confidence in the integrity of Federal officials” by revising “portions of [Executive Branch

271 F.R. 27427; 71 F.R. 45735; see also 5 U.S.C. 3372 (the Intergovernmental Personnel Act, which among other
things, allows for fluid transfer of employees in and between the government and non-government institutions).

21 63 F.R. 45415,

2264 F.R. 13063.

266 F.R. 59673.

2472 F.R. 16985.

%581 F.R. 8008; 81 F.R. 48687.

%5 C.F.R.§2635Band F; 81 F.R. 48687; 81 F.R. 81641.

2761 F.R. 50689; 62 F.R. 12531, see generally 5 U.S.C. 7323(a) & 7324(a). Subpart H deals with an employee’s
outside activities apart from those officially assigned to him or her.

%862 F.R. 48746.

262 F.R. 48746.

3060 F.R. 31415 (proposing an amendment which would permit acceptance by government employee of invitations
to attend gatherings attended by large numbers or persons); 61 F.R. 42965 (issuing the final rule revising the gift
exception contained in the [Executive Branch Standards] of the Executive Branch to permit employees to accept
invitations to certain widely attended gatherings”) corrected by 61 F.R. 48733.

31 See e.g. 63 F.R. 41476 (proposing minor amendments to subpart B); 64 F.R. 2421 (correcting and updating certain
provisions of subpart B); 65 F.R. 69655 (updating technical components to subpart B ); 70 F.R. 12111 (updating
technical components to subpart B); 72 F.R. 16985 (removing obsolete provisions relating to inoperative law); 76
F.R. 38547 (updating financial disclosure requirements); 79 F.R. 28605 (updating financial disclosure
requirements).
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Standards] that govern the solicitation and acceptance of gifts to outside sources.®? Since 2016,
subpart B has been updated a few times to “reflect retroactive statutory increase of the reporting
thresholds” for certain gifts, and in 2022 the OGE proposed changes to subpart B as a result of a
proposed new subpart (subpart J, not as of yet adopted).®

Since the promulgation of part 2635, there have been relatively few lawsuits with
references to it. That said, part 2635 has only come in front of the Supreme Court of the United
States a few times.3* Those cases addressed soft money contributions to campaigns and for
purported violations of a statute which rendered certain payments illegal.*® Importantly, the
proscriptions in part 2635 carry a criminal penalty, not a civil one; as such there is “no private right
of action” under it.3® That is not to say that part 2635 is somehow free from judicial review. Instead,
part 2635, and as it specifically addresses conflict of interests “are indeed subject to judicial review
under the APA.”%" Recently, the United States Court of Federal Claims reviewed the United States
Air Force’s decision to cancel a contract.® There, part 2635 served as the basis for determining
whether there was an organizational conflict of interest.3®

With this regulatory and legislative history in mind, it seems that the OGE has effectively
carried out its mission. The OGE now seeks to update the ethics standards to bring the entire part
up to par with other relevant and binding authorities.

Discussion and Analysis of Proposed Rule.

There are nine subparts (A-I) of part 2635, and since the OGE’s inception most have been
through a series of amendments. Most of these amendments have been for clarification and to
reflect updates based on changes in law, but the proposed changes issued in February 2023
ambitiously seek to modernize and update each subpart of part 2635.4° The proposed updates, the
“modernization” of part 2635, is largely tailored at revising and removing outdated, obsolete,
ineffective, inapplicable, misleading, and inappropriate language.** The changes which deal
substantive provisions of part 2635 are as a result of the OGE’s own experience in applying the
regulation.*? This discussion and analysis will mainly focus primarily on the proposals that deal
with the substantive changes. This discussion and analysis will note so called “minor changes” as
necessary and will step through the proposed changes to each subpart in order of subpart and those

3280 F.R. 74004; 81 F.R. 81641 (final rules published in 2016 designed to advance public confidence in Federal
employees).

3382 F.R. 22735; 85 F.R. 36715; 87 F.R. 23769.

34 McConnell v. FEC, 540 U.S. 93, 124 S. Ct. 619 (2003); United States v. Sun-Diamond Growers, 526 U.S. 398,
119 S. Ct. 1402 (1999).

35 McConnell v. FEC, 540 U.S. 93, 124 S. Ct. 619 (2003); United States v. Sun-Diamond Growers, 526 U.S. 398,
119 S. Ct. 1402 (1999).

36 McClintic v. United States Postal Serv., No. 1:13-CV-00439-LJO-GSA, 2014 U.S. Dist. LEXIS 4772, at *3 (E.D.
Cal. Jan. 14, 2014)

37 Lorillard, Inc. v. United States FDA, 56 F. Supp. 3d 37, 51 (D.D.C. 2014).

38 Trace Sys. v. United States, No. 22-404 C, 2023 U.S. Claims LEXIS 419, *1 (Fed. Cl. Mar. 14, 2023).

3 1d. at *35.

4088 F.R. 10774.

41 88 F.R. 10774.

42d.
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subparts’ own subdivisions. To the extent that there are proposed changes to part 2635 that remain
unaddressed, | find no issue with such proposed changes.*?

Subpart C: “Gifts Between Employees.”

Subpart C proposes the first comprehensive overhaul of the rules, with substantive changes
proposed for a number of the part’s subparts.* There are some minor changes part 2635, subpart
C, section 301 designed to make the rule more harmonious to the other provisions of part 2635,
specifically, subpart .*> The general standards of subpart B’s proposed updates seek to ensure
conformity with the applicable statute, 5 U.S.C. § 7351, and to make more logical the “restriction
and exceptions regarding gifts to superiors and gifts from employees receiving less pay.”*®

The OGE bases its reasoning for changing 8 2635.302(a)(1) on the perceived incongruity
with other rules and regulations currently present.*” The rule, as it currently applies, restricts an
employee desiring to give a gift, and not the superior accepting that gift.*® Specifically the rule
prevents an employee from giving a gift to or “donation” to a gift for an official superior.*® The
rule further prevents an employee from accepting a gift from anyone earning less pay unless the
employees are not in a subordinate-official superior relationship and there is a personal
justification.®® Similarly, the statutory authority, section 7351 of the United States Code, utilizes
similar language to place the focus on what a subordinate employee may not do, rather than
restricting the superior from accepting the gift.>! The goal of the OGE here is to avoid the
appearance of impropriety, while also ensuring that the rules are as equally fair as it relates to two
employes who happen to be in an superior-subordinate relationship.>® The proposed language
places a mental requirement into the subpart to require that “an official superior may not knowingly
accept such gift.””®

Additionally, the OGE seeks to update language as it relates to gifts between a subordinate
and an official superior where the subordinate employee earns more than the superior.>*

43 Specifically, the following subparts will go unaddressed: A, B, E, F, G, and .

4488 F.R. 10774; compare 5 C.F.R. 2635.301 with proposed 5 C.F.R. 2635.301; compare 5 C.F.R. 2635.302 with
proposed 5 C.F.R. 2635.302; compare 5 C.F.R. 2635.304 with proposed 5 C.F.R. 2635.304.

45 Compare 5 C.F.R. 2635.301 with proposed 5 C.F.R. 2635.301 (“Gifts from outside sources are subject to the
limitations set forth in subpart B of this part.); see also 5 C.F.R. 2635 subpart B (“Gifts from Outside Sources”).

46 Compare 5 C.F.R. 2635.302(a)(1)(“Directly or indirectly, give a gift to or make a donation toward a gift for an
official superior”) with proposed 5 C.F.R. 2635.302(a)(1)(“ Directly or indirectly, give a gift to or make a
contribution toward a gift for an official superior, and an official superior may not knowingly accept such a gift”);
see also 5 U.S.C. § 7351(a)(3) (“accept a gift from an employee receiving less pay than himself”).

4788 F.R. 10775; see also 5 U.S.C. § 7351(c) (“exempting voluntary gifts or contributions that are given or received
for special occasions such as marriage or retirement or under other circumstances in which gifts are traditionally
given or exchanged”).

48 88 F.R. 10775; compare 5 C.F.R. 2635.302 with proposed 5 C.F.R. 2635.302(a)(1).

495 C.F.R. 2635.302.

0d.

15 U.S.C. § 7351 (but note that this section does restrict acceptance of gifts from employees receiving less pay) (5
C.F.R. 2635.302 mirrors the language of its controlling statute).

288 F.R. 10775.

53 1d. (emphasis added).

54 88 F.R. 10775; compare 5 C.F.R. 2635.302(b) with proposed 5 C.F.R. 2635.302(b) (“The employee giving the gift
is the official superior of the employee receiving the gift”).

5
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Specifically, the proposed rule would allow an employee to give a gift to someone earning more
as long as “[t]he employee giving the gift is the official superior of the employee receiving the
gift.” This is a result from changes to the federal pay system.>® The OGE’s position rests upon
the belief that 5 U.S.C. § 7351 did not “contemplate[e] or intend[] that subordinate employee
would be restricted from accepting a gift from an official superior who, because of modern
compensation systems, received less pay.”® Further, the restriction contemplated by subpart C,
are focused on preventing gifts from flowing upward, not the inverse.*®

Subsection (b)(1) to subpart 304 provides a “non-exhaustive list of special, infrequent
occasions” for which a gift may be given and the proposed rule would include “bereavement” on
that list.>° That non-exhaustive list permits gifts for “infrequently occurring occasions of personal
significance such as marriage, illness, or the birth or adoption of a child.”® The OGE seeks to
include bereavement because agencies struggle to understand how to comply with this section
when it relates to such a difficult period of the employee’s life, specifically because of grief.®* This
addition seeks to “clarify and eliminate uncertainty” but leaves to interpretation the remainder of
unenumerated situations.%? The OGE goes on to propose a new example in subpart 304(b) to
demonstrate that birthdays ending in “0” (i.e. 30th, 40th, 50th) are excluded from the non-
exhaustive list.® This position is consistent with the position historically taken by the OGE.%

Starting with the proposed changes designed to ensure conformity with 5 U.S.C. § 7351
(the statutory authority noted above), as currently written, part 302 appears to match the controlling
statute.®® The proposed changes to 302(a)(1) which would include a knowledge requirement for
an official superior to accept a gift seems not only inconsistent with the controlling statute, but it
is unclear.%® While it is clear that the inclusion of the bar on acceptance is based on in the language
of 5 U.S.C. § 7351(a), which does not restrict an official superior from accepting a gift out right,
it is less clear what the basis is for the restriction preventing an official superior accepting a gift.
In fact, the statutory authority provides that “an employee who violates this section shall be subject
to appropriate disciplinary action,” and places no penalty for an official superior accepting such a
gift.5” Further, section 7351’s penalty for a violation provides only strict liability for such a
violation. Additionally, it is unclear as to what the adjective “knowingly” is modifying. While I
understand that the modifier is included to excuse an official superior from instances where he or

%5 proposed 5 C.F.R. 2635.302(b); 88 F.R. 10793.

% pay & Leave, Office of Personnel Management, https://www.opm.gov/policy-data-oversight/pay-leave/salaries-
wages/2022/executive-senior-level, (last visited Apr. 7, 2023).

57 88 F.R. 10775.

8 88 F.R. 10775; 5 C.F.R. 2635, subpart C; 5 U.S.C. § 7351.

5988 F.R. 10776; proposed § 2635.304(b)(1) (“In recognition of infrequently occurring occasions of personal
significance such as marriage, illness, bereavement, or the birth or adoption of a child").

805 C.F.R. 2635.304(b)(1).

6188 F.R. 10776.

6288 F.R. 10776.

63 88 F.R. 10776; proposed § 2635.304(b) (“a birthday is not an infrequently occurring occasion”).

6488 F.R. 10776.

85 U.S.C. § 7351; 5 C.F.R. 2635.302.

% 88 F.R. 10793; proposed 5 C.F.R. 2635.302(a)(1).

675 U.S.C. § 7351; see also 5 U.S.C. § 7103 (excluding from the definition of ‘employee’ “a supervisor or a
management official.”).




https://www.opm.gov/policy-data-oversight/pay-leave/salaries-wages/2022/executive-senior-level

https://www.opm.gov/policy-data-oversight/pay-leave/salaries-wages/2022/executive-senior-level
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she simply did not know, | struggle to understand what knowledge here is required. This inclusion
would release from liability an official superior who has accepted a gift from someone who
received contributions from a prohibited source.

It would be cleaner and more easily applied if the OGE were to remove the knowledge
requirement, and make a subsection within 302, similar to 5 U.S.C. § 7351(b), by providing a
standalone provision for a violation of the section. In doing so, the OGE could then place the
modifier as such, “An employee or official supervisor who knowingly violates” the section shall
face disciplinary action. This revision would make it clear that 302(a)&(b) provides the
prohibitions while still making the logical changes in line with the OGE’s objectives by placing
the burden on both parties. If the goal is to avoid impropriety, then it seems that the modifier should
apply to both superior and subordinate equally.

Regarding the changes to 302(b)(2) which if permitted as written would allow an official
superior to make a gift to a subordinate employee who earns more, it seems ripe for favoritism and
impropriety. In an effort to allow gifts from superiors, which as far as | can tell has always been
permissible, it seems as though this rule would allow for certain employees to be singled out and
given what is directly unequal treatment. Permission, without limitation or modification invites
trouble. It seems that there should be a justification akin to the “personal relationship” for the gift
downward to limit instances where a third person does not feel as though they are singled out. In
an effort to modernize, the OGE should be reminded of the current political climate and enact a
rule which provides for fair and equitable treatment for all employees. Such a provision would
modify the proposed subpart 302(b)(2) to read as “(2) The employee giving the gift is the official
superior of the employee receiving the gift, and there is a personal relationship between both
parties or event pursuant to subpart 304 which would justify the gift.” This way employees are
more likely to understand that the gift is not a sign of favoritism and is instead based on some
permissible reason.

Turning now to the non-exhaustive list of exceptions for special and infrequent occasions
in 304(b), the inclusion of bereavement is a well-founded, understandable, and beneficial change
to the rule. The OGE acknowledges that compliance with this section becomes difficult for both
agencies and employees as a result of grief resulting from the loss. On its face, the inclusion of
bereavement seems well-intended. Practically there are issues with the OGE making such inclusion
without limitation. Most institutions with a leave of absence policy for bereavement will include
limitations.®® While those instances are generally applicable for an absence, it seems only logical
to make the same or similar limitations as to which family members the exception applies.

The list also provides for a number of life events which are of personal significance, it
seems only natural to include an event so impactful and important as the loss of a loved one. This
justification is in line with the current list of specifically enumerated events. However, the
inclusion of events of personal significance (i.e., important and impactful) would also support
inclusion of birthdays ending in “0.” The rule recognizes instances of “personal significance” but

% See e.g. Academic Policies and Regulations, Samford University,
https://catalog.samford.edu/content.php?catoid=24&navoid=1562#Class_Attendance, (last visited Apr. 24, 2023)
(“In the event a student experiences the death of a significant member of his or her family”).

7
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apparently applies conditions which are apposite to what an employee may consider of “personal
significance.” The list starts with marriage, which, if a person is fortunate, should only happen
once, but what about those instances where a person has been married four times in less than forty
years? The official superior would then, for each marriage, be permitted to accept gifts from
subordinate employees. Statistically, a person is more likely to get divorced than they are to stay
married.®® The only distinguishing fact I see is that in a marriage there are two parties who receive
the gift, whereas with a birthday there is only one. Otherwise, it is impossible to distinguish
between a birthday such as a 50th and a marriage as they are both expected major life events of
personal significance.

Next, the list provides for illness, without running afoul the American with Disabilities
Act, or providing an analysis thereon, it is clear that people get sick more often than once every 10
years, and a gift then is permissible.’ Is this permissible only because it is a negative event? How
callous would that be to only show support during a person’s struggles, as compared to celebrating
someone’s life and health? Perhaps it is permissible simply because no one expects to become ill,
whereas a birthday is anticipated. This cannot be so as it is inconsistent with the permissible gift
giving in the instance of a marriage, another anticipated event.

Lastly, the list provides for “the birth or adoption of a child. The average number of
children per family in 2022 was 1.94 per family.”* Again, here, the OGE will permit the celebration
of a life as it comes to be but refuses to celebrate a life already in existence. A birthday, specifically
milestone birthdays such as a 50th, while inherently different, represents the culmination of one’s
experience and perseverance. Celebrating the birth of a child is as important as celebrating the
health and life of a person.

| understand that the OGE has historically refused to recognize a birthday as an event of
personal significance, but it feels as though the OGE has missed the mark by prohibiting these
celebrations. It is important that the OGE strives to ensure policies which improve the public’s
faith and trust in the government, but any such action in furtherance of that goal necessarily must
preserve the humanity of agency employees. As demonstrated by the position taken by the OGE,
employees and agencies question whether a birthday would qualify under this exception, which
means that someone thinks that such an event is one of personal significance. It is arbitrary to deny
gifts in such an instance while simultaneously permitting for other events. Moreover, the list is
non-exhaustive, which means that the OGE contemplates that there may be circumstances that
remain unenumerated but are included as an exception. Those unenumerated circumstances are
notably determined by the OGE. The OGE felt it necessary to address birthdays specifically which
means that there have been numerous inquiries regarding the applicability of the 304(b) exception
to birthdays. The OGE’s position regarding birthdays is incongruous with the other positions

8 Marriage & Divorce, Census Bureau, https://www.census.gov/topics/families/marriage-and-divorce.html, (last
visited Apr. 20, 2023).

70 Common Colds: Protect Yourself and Others, Centers for Disease Control and Prevention,
https://www.cdc.gov/features/rhinoviruses/index.html#:~:text=Adults%20have%20an%20average%200f,any%20ti
me%200f%20the%20year., (last visited Apr. 20, 2023).

1 Families and Households, Census Bureau, https://www.census.gov/topics/families/families-and-households.html,
(last visited Apr. 20, 2023).




https://www.cdc.gov/features/rhinoviruses/index.html#:~:text=Adults%20have%20an%20average%20of,any%20time%20of%20the%20year

https://www.cdc.gov/features/rhinoviruses/index.html#:~:text=Adults%20have%20an%20average%20of,any%20time%20of%20the%20year

https://www.census.gov/topics/families/families-and-households.html



Dickinson, John — Proposed Modernization of Executive Brach Employee Ethics Standards

specifically enumerated. | would recommend adding birthdays to the list, specifically milestone
birthdays.

12

Subpart D: “Conflicting Financial Interests.

The updates proposed for Subpart D are largely clerical and serve to make subpart D reflect,
parallel, and otherwise match provisions in other areas of part 2635 as well as other areas of law."?
Of note of these allegedly minor changes, the OGE seeks to add a dollar figure to Example 1 of
section 2635.403(b)(2).”® Section 2635.403(b)(2) prohibits certain financial interests where there
is, in an agency’s determination, a substantial conflict of interest.”* Another notable proposal is
the transition from the use of the term “dependent child” to “minor child.””® Such a change is,
according to OGE, necessitated by 18 U.S.C. § 208.7® Section 208 is the applicable governing
statute criminalizing bribery, graft, and conflicts of interest.”’

Regarding the addition of the dollar amount in Example 1 403, it seems that this is an
oversight on the part of the OGE in that it takes an inconsistent position with other concurrently
proposed changes, specifically changes to Example 3 of subpart 304, wherein the OGE has
proposed to replace the enumerated dollar amount reference with “a nominal amount.” This was
to prevent the dollar amount from being interpreted as a universal amount. As it relates to 403, the
OGE proposes to include “$33,778.00” in its example. The rule provides a broad prohibition, and
the examples should, while being informative and instructive, provide the same. It would be clearer
to write the example without reference to any dollar amount, and merely state the example as, “An
Air Force employee who owns shares in a major aircraft engine manufacture...” Leaving the
example a little more vague provides a clearer understanding that it is not the amount that is
important for the rule’s applicability, but the effect on the employee’s ability to perform his or her
duties resulting from the financial interest.

The change from dependent to minor child in 5 C.F.R. § 2635.403(c)(1) makes little sense
to me in light of recent developments regarding the use of “dependent” and “minor.”’8 Recent law,
notably in divorce cases and other probate areas has shifted from using the term “minor” to using
“dependent” specifically to account for adult children who are necessarily dependents of their
parent. Specifically, this is designed to protect and provide for adult children with special needs.
While the proposed changes are in line with the language of 18 U.S.C. 208, it seems as though the
OGE has missed a beat. “Dependent child” is more likely to prevent the appearance of impropriety
and foster a sense of impartiality and objectivity because dependent would capture a larger section
of potentially conflicted persons. Dependent can encompass a minor child, but it can also extend

2 Compare proposed 5 C.F.R. § 2635.403(b)(2) with proposed 5 C.F.R. § 2635.304(c) (Example 3, wherein the
OGE proposed to replace the explicit dollar reference with “‘a nominal amount’ to prevent $3 from being interpreted
as a universal definition”); see also 88 F.R. 10776

3 Compare proposed 5 C.F.R. § 2635.403(b)(2) with proposed 5 C.F.R. § 2635.304(c) F.R.; see also 88 F.R. 10776.
" Proposed 5 C.F.R. § 2635.403(b)(2)

5 88 F.R. 10776; compare proposed 5 C.F.R. § 2635.403(c)(1) with proposed 5 C.F.R. § 2635.403(c)(1).

6 88 F.R. 10776; see also 18 U.S.C. § 208(a) (“minor child”).

18 U.S.C. § 208 (“Acts affecting a personal financial interest”).

78 See e.g. Benefits For Children With Disabilities 2023, Social Security Administration,
https://www.ssa.gov/pubs/EN-05-10026.pdf, (last visited Apr. 20, 2023).
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past that to include children in college or even special needs children (who are adults). Minor puts
a hard limit at eighteen as if any sense of impropriety or the lack of impartiality would simply end
upon the child reaching the age of majority. In fact, the inclusion of ‘minor’ does the exact opposite
of what is intended, which is to prevent conflicts of interest in employees by considering that
employees have an interest in the success or failure of their children. Alternatively, the OGE may
want to consider using both terms to cast as wide a net as possible. The OGE should consider using
“dependent or minor child,” as opposed to exclusively only using one term.

Subpart H: “Outside Activities.”

Notably, the changes to the subsection 807 address an employee’s outside activities in
which the employee teaches, speaks, or writes.”® The OGE recognizes that 807 is extremely
confusing to apply, but declined to reorganize, restructure, or move it stating that agencies can ask
for interpretation should they need it.8° Still the OGE proposed some minor changes.! The most
notable change is designed to clearly demonstrate “what activity is permitted under 807(a)(3)”” and
further illuminate that this prohibition only applies when the activity occurs while a government
employee.?? The OGE explains that 807(a)(3) is an exception to the general ban on compensation
from outside sources, and permits employees engage in certain courses and activities.® The OGE
further explains that any restrictions within 807 are only applicable to activities for which
compensation is received by a government employee and which are related to the employee’s
official duties.®*

Teaching, speaking, and writing under section 2635.807 proposes to specifically limit an
employee’s ability to receive payment “for teaching, speaking, or writing that occurs while the
person is a Government employee and that relates to the employee’s official duties.” This is an
addition, or at a minimum a clarification from the current application of 807. Currently the rule
provides for a broader prohibition of outside activities, and this addition may have unintended
consequences. Those unintended consequences arise because the rule now limits an employee’s
and (in a strict construction of the rule) a former employee’s ability to profit from outside activities
related to the official duties. The rule as written would prevent a former employee from writing a
memoir or teaching a lecture about some specific event simply because it related to his or her
official duties. The proposal seeks to lessen the broad application and lift the restrictions as they
would apply to former employees.

In my view this change is well in line with the purpose of the OGE as it seeks to avoid
impropriety by limiting outside sources of income as it relates to an employee’s official duties.
The proposed rule does, however, leave me unsettled. The current rule’s broader application avoids
the appearance of impropriety as it prevents former employees from gaining, after the fact from
his or her official duties. The proposed rule provides for a looser standard and requires two

1d.; 5 C.F.R. § 2635.807;

8088 F.R. 10780.

81 1d.; 5 C.F.R. § 2635.807(a); proposed 5 C.F.R. § 2635.807(a) (The OGE goes on to note these nine minor changes
rather extensively).

8288 F.R. 10780; 5 C.F.R. § 2635.807(a)(3); proposed 5 C.F.R. § 2635.807(a)(3).

8388 F.R. 10780 & 10814; 5 C.F.R. § 2635.807(a)(3); proposed 5 C.F.R. § 2635.807(a)(3).

8 88 F.R. 10780 & 10814; 5 C.F.R. § 2635.807(a)(3); proposed 5 C.F.R. § 2635.807(a)(3).
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elements to be satisfied in order to trigger the ban: 1) during government employment and; 2)
relates to official duties. | would suggest changing the conjunction “and” to “or” so that the rule is
more easily enforced and better avoids the appearance of impropriety. The language would read
as “an employee . . . may not receive compensations from any source other than the government
for teaching, speaking, or writing that occurs while the person is a Government employee or that
relates to the employee’s official duties.”

Conclusion

The proposed changes to part 2635 are expansive, and this comment only addresses a
handful of the changes as | felt it necessary to address. Importantly, these changes, while intended
to provide clarity and modernize the language, may in fact create more ambiguities and lessen the
applicability of the standards. The OGE should take care to write the rules, to state what explicitly
what they are intending. The OGE is supposed to improve the public’s confidence in the
government, but in doing so, it needs to be sure to remember that its employees are people with
family, friends, and feelings. Faith in the government is important, but creating a positive work
environment lends itself to better employees, and better employees increases productivity and
work quality.
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