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Greetings, Attached please find DoD combined comments to the proposed amendments.

Thank you,

Karen

Karen Dalheim

Senior Attorney
0GC/SoCOo
Department of Defense
703-571-9446
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2635.2
03(d)

Coordinator Comment and Justification: While the regulations define
“prohibited source” appropriately, it may not be clear that ethics officials
need to check as to whether the source is a CRADA partner or Federal
assistance recipient.

Coordinator Recommended Change: Since there are many prohibited
sources who are not traditional FAR-based contractors, consider providing
examples of non-traditional prohibited sources, such as in the following:
“Example 1 to paragraph (d): Nonprofit foundations and other entities that
receive federal assistance awards from a federal agency, those that enter
into Other Transactions with a federal agency, and those that enter into
cooperative research and development agreements with a federal agency
are considered prohibited sources for purposes of this part.”

Originator Response: Choose an item.

Originator Reasoning:

USU, Sarah Stanton, 295-
3028,
sarah.stanton@usuhs.edu

Choose

an item.

2635.203
(b)(8)

Coordinator Comment and Justification: As currently drafted, it is unclear
whether multiple aides/assistants/support personnel to a presenting employee
may accept free attendance.

Coordinator Recommended Change: should refer to “any” employee
instead of a singular “an” employee

Originator Response: Choose an item.

Originator Reasoning:

USU, Sarah Stanton, 295-
3028,
sarah.stanton@usuhs.edu
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2635.80
7

Coordinator Comment and Justification: This section addresses teaching,
speaking, or writing on “official time” and on personal time, but it is under
the Subpart “Outside Activities.”

5 CFR 2635.807(a) effectively allows an employee, as long as the
employee is self-funded, to present ongoing or announced policy,
program, or operation of the agency as part of an outside activity. Can a
government employee choose whomever it wants to disclose that agency
information to? Can a government employee decline other offers and
choose only to teach/speak/write for their favorite non-Federal entity year
after year as long as there is no particular matter in which impartiality
would be lost (2635.501)? Does it matter if the agency matters are
presented as official work on official duty time using appropriated funds
or outside time?

Agencies seem to require disclaimers, in accordance with 5 CFR
2635.807(b)(2), even for official activities so does the disclaimer need to
be limited to only outside activities?

Coordinator Recommended Change: Consider a “Teaching, Speaking, and
Writing” section itself divided into off-duty and official duty rather than housing
it all under Outside Activities. Consider changing 5 CFR 2635.807(b)(2) to
require a disclaimer anytime the employee is not authorized to present the
official views of the DoD, not just for outside activities.

Consider requiring impartial consideration of these engagements,
regardless of whether there is a particular matter at hand.

Originator Response: Choose an item.

Originator Reasoning:

USU, Sarah Stanton, 295-
3028,
sarah.stanton@usuhs.edu
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2635.20
6

Coordinator Comment and Justification: Are lottery tickets with a market
price of $1 permissible even if a winning one could be valued at $50K or
more?

Coordinator Recommended Change: Consider adding an example as to
whether a lottery ticket for a drawing that has not yet taken place or a scratch-off
ticket that has not yet been scratched off is prohibited.

Originator Response: Choose an item.

Originator Reasoning:

USU, Sarah Stanton, 295-
3028,
sarah.stanton@usuhs.edu

Choose

an item.

2635.402
(2)(iv)/26
35.402(b)
(1)

Coordinator Comment and Justification: Clarification or examples of what
organization/entity holds the imputed interest where the employee serves as an
officer, director, trustee, general partner, or employee to an organization that is a
subsidiary or parent company, or the relationship between one subsidiary to
another of a particular parent organization, or multicampus organization
(including but not limited to institutions of higher education). The current NOTE
under 2635.402(b)(1) illustrates situations where a particular matter will have a
direct and predictable effect on an employee’s financial interest in or with a
nonparty, but the example uses ownership of stock in an affiliate, parent, or
subsidiary of a party to the matter and it does not extend this example to interests
through positions of trust with a multi-campus organization or organization with
subsidiaries and affiliates.

Coordinator Recommended Change: Consider adding an example of an
imputed relationship under this section where the imputed interest is with an
organization that has multiple campuses or is a multi-organizational entity and
examine whether the employee holds an employment relationship with a parent

USU, Elizabeth Ryan,
301-295-3925,
elizabeth.ryan@usuhs.edu

DD FORM 818-1, AUG 2016

SELECT A CLASSIFICATION






SELECT A CLASSIFICATION
CONSOLIDATED DoD ISSUANCE COMMENT MATRIX

Issuance Type and Number, “Title”

CLASS

PAGE

PARA

BASIS
FOR
NON-
CONC
UR?

COMMENTS, JUSTIFICATION, AND ORIGINATOR JUSTIFICATION FOR RESOLUTION

COMPONENT AND POC
NAME, PHONE, AND
E-MAIL

company/organization/affiliate by being employed by a subsidiary, affiliate, or
co-subsidiary of a larger organization. It would be helpful if imputed interests
through employment interests or other positions of trust were used in an example
with multi-campus or parent, affiliate, subsidiary organizations where the
affiliate, sub-organization, or parent-organization are parties to the matter (or
illustrate when it’s too attenuated).

Originator Response: Choose an item.

Originator Reasoning:

Choose
an item.

2635.2
04(d)

Coordinator Comment and Justification: 5 CFR 2635.204(d) allows
employees to accept bona fide awards for meritorious public service or
achievement and any item incident to the awards based on certain conditions.
When the award includes cash or an investment interest, or the aggregate value of
the award exceeds $200, an agency ethics official must make a written
determination that the award is part of an established program of recognition.
There is a need for additional guidance to account for the unique circumstances

in DoD/federal universities and schools.

To qualify as an established program of recognition under 2635.204(d)(2)(ii), the
selection of award recipients must be made pursuant to written standards. The
current Example 1 to 2635.204(d)(1) covers a common scenario in government
service where a government employee’s work is publicly available for review
and can readily be assessed for merit against others in government and/or the
profession. A new Example is needed to 2635.204(d)(2)(ii) to clarify that, in the
DoD/federal university and school setting, the written standards used by outside
entities can be written to include awards to students determined by the federal
university/school officials to have achieved academic excellence in various
categories. To put it another way, only the federal university/school can award
grades and determine where students rank in terms of achievement overall and by

USU, Samuel Smith
(301) 295-5220
Samuel.Smith@usuhs.edu
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specialty (e.g. valedictorian, salutatorian, top student in a specialty field of
medicine, research or an academic discipline). A non-federal entity should be
expressly permitted to use written standards that rely upon the university/school
determination of the top students if it wishes to make cash awards to the top
students in any category.

Coordinator Recommended Change: Add an Example to 2635.204(d)(2)(ii)
to address awards unique to DoD universities and schools, as follows:

“Example 1 to 2635.204(d)(2)(ii). The Valedictorian and Salutatorian of the
Doctor of Medicine Program at the Uniformed Services University of the Health
Sciences, and other top students in different specialized areas of medicine, may
accept cash awards exceeding $200 from nonprofit foundations that have awards
programs that recognize the university’s top students based on a written
determination by an agency ethics official that the awards meet the criteria set
forth in this section. In the context of recognizing meritorious academic
achievement by federal employees who are students at a federal university or
school, a non-federal entity may utilize written standards that rely upon the
academic grading and class ranking determinations made by the federal
university or school in selecting award recipients.”

Originator Response: Choose an item.

Originator Reasoning:

Choose
an item.

2636.807
(b)

Coordinator Comment and Justification: Government employees serving in
positions on faculty at DoD/federal universities are encouraged by their federal
agencies to serve as peer reviewers, authors and editors for scientific and
academic publications for various reasons, including the publication of important
research findings, individual professional development, and to enhance the

USU, Samuel Smith
(301) 295-5220
Samuel.Smith@usuhs.edu
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reputation of their federal university or school. They are also expected to be
engaged in professional societies relevant to their fields of specialization.

5 CFR 2635.702(b) & 807(b) provide guidance on the use of official duty titles
for government employees engaged in teaching, writing and speaking in a
personal capacity. In the context of federal employees serving on faculty at
federal universities and schools, the realities of practices by publishers and
professional societies disadvantage federal employees and their federal university
or school when they are unable to include their university affiliation. For
example, in many cases, there is no opportunity for a biographical sketch as
contemplated in 2635.807(b)(1). Adopting a fact specific “totality of
circumstances” analysis in such cases would allow ethics officials to determine
whether a university or school affiliation may properly be used in context.
Factors that ethics officials could consider include the number of other persons
listed and whether the federal faculty member’s university affiliation is given any
greater prominence than those of others listed with different university
affiliations.

5 CFR 807(b) permits an employee to use their title or position in connection
with an article published in a scientific or professional journal so long as it is
accompanied by a satisfactory disclaimer expressing that the article does not
represent the views of the United States. While that can sometimes be
accommodated for authors, depending on the publication, disclaimers are not
commonly used by publishers in listing members of editorial boards for
publications. Additionally, academic and scientific professional society listings
commonly include only the name and university affiliation and there is no
biographical sketch for anyone listed.

In Legal Advisory 14-08, SUBJECT: Reference to Official Title and Position by
Employees Affiliated with Outside Organizations in Their Personal Capacity,
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OGE applied a fact specific “totality of circumstances” test in determining
whether a particular reference to an employee’s title or position could reasonably
be construed as implying government sanction or endorsement. Using that
analytic framework rather than an absolute test would properly guard against
government sanction or endorsement for those serving on editorial boards, and
those listed as professional society members.

Coordinator Recommended Change: Add a new subsection to 2635.807(b) to
permit ethics officials in the context of federal universities and schools to apply a
fact based, “totality of circumstances” test in determining whether an employee
may include their title or position in connection with academic/scientific editorial
board service, and for listings of professional society committee membership.
This would permit an ethics official to review the circumstances to determine,
consistent with 2635.702(b), whether inclusion without a disclaimer could
reasonably be construed to imply a government endorsement of the publication or
professional society..

Originator Response: Choose an item.

Originator Reasoning:

Choose
an item

Coordinator Comment and Justification:
Coordinator Recommended Change:
Originator Response: Choose an item.

Originator Reasoning:
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42 5 Coordinator Comment and Justification: The combination of subsections
CFR (b)(1) [special infrequent occasions of personal significance] and (b)(2)
2635. [occasions that terminate the superior-subordinate relationship] often leads to the
304(b question of gifts between employees given on the occasions of a superior’s
) promotion. AF/JACP
Choose O Coordinator Recommended Change: Add Example 5 to .304(b)(2) that a RObg;[“\;;])l 141‘19381_1 8’53}48_15
an item. promotion (unless it results in the superior’s transfer) is not an occasion of robert.williams.136@us.af
personal significance. The language used could be similar to the 50" Birthday in ’ mil' '
Example 4. '
Originator Response: Choose an item.
Originator Reasoning:
67 5 Coordinator Comment and Justification: The proposed language changes,
CFR although appreciated, do not go far enough in clarifying that the verbal or written
2635. recommendation would extend beyond traditional Federal employment.
702(b
) Coordinator Recommended Change: Change last phrase in last sentence of AF./J.A CcP
y o . Robert Williams, GS-15
Choose O subparagraph .702(b) from “or whom they are recommending for Federal (240)) 490-0524
an item. employment” to “or whom they are recommending for Federal employment, i
. ) . " robert.williams.136(@us.af
internship, or educational program”. mil
Originator Response: Choose an item.
Originator Reasoning:
67 5 Coordinator Comment and Justification: Although presumably the
. . o AF/JACP
CFR recommending employee has knowledge of their personal friend’s character, the o
.. . : .. i Robert Williams, GS-15
Choose 2635. = resulting impression from Example 1 to subparagraph .702(b) is that it is entirely (240)) 490-0524
an item. 702(b acceptable for an employee to recommend a person for Federal employment robert. williams. 136@us.af
), Ex. (including use of the employee’s title and official letterhead) solely because the ’ mil. '
1 person is a personal friend. '
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Coordinator Recommended Change: Change first use of “personal friend” to
“personal acquaintance known from volunteer work together at a nonprofit
organization”. Change second use of “personal friend” to “personal
acquaintance”. Example 1 may be attempting to cover too many alternate fact
patterns at once. Consider changing to two different examples: (1) a personal
acquaintance seeking Federal employment; and (2) a former subordinate or
contractor employee, known through the employee’s previous Federal
employment, who is seeking a Federal internship. See above comment.

Originator Response: Choose an item.

Originator Reasoning:

Choose
an item.

84

5 Coordinator Comment and Justification: The new social media examples in
CFR .808(c) [Fundraising in a personal capacity] Examples 4-6 create some

2635. ambiguities of intended policy interpretation.

808(c
) Coordinator Recommended Change: In Example 5, clarify that the

= employee’s prohibited act of sending a direct link to the race sponsorship page
could occur either by use of official or personal email. In Example 6, add the
parenthetical “(including subordinates)” after “any person”.

Originator Response: Choose an item.

Originator Reasoning:

AF/JACP
Robert Williams, GS-15
(240)) 490-0524
robert.williams.136@us.af
.mil
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10795 | Add Coordinator Comment and Justification: Recommend adding a section that
new addresses what an employee should do if they inadvertently accept a gift from a
subordinate and subsequently learn they should not have accepted it. For
example, a senior official visiting a field office may be presented with a gift from
the hosting subordinate, and may accept the gift, reasonably believing the gift
was purchased with government funds. If that official subsequently determines
that the gift was purchased by a subordinate, the rules should address remedial
action (much like Subpart B addresses proper disposition of prohibited gifts in
section 2635.206). The rules do not currently address how to dispose of a gift
from a subordinate.
Coordinator Recommended Change: Add new section 2635.305, Proper Dean Raab
Disposition of Prohibited Gifts, and new example. (a) It is an employee’s Department of Defense
responsibility to avoid accepting gifts from a subordinate unless an exception Standards of Conduct
U Ul applies. If an employee receives a gift from a subordinate and reasonably Office
believes the gift may be accepted, but subsequently determines that the gift did 703-614-6715
not satisfy an exception listed in § 2635.304, the employee must properly dispose | franklin.d.raab.civ@mail.
of the gift as described in Subpart B, § 2635.206(a)(1)-(3). mil
Example. The Under Secretary of Defense receives a gift from the commander
of a military installation during an official visit welcoming ceremony. The Under
Secretary of Defense accepts the gift believing it was purchased with government
funds. The Under Secretary subsequently learns that the military installation
commander personally purchased the gift. The Under Secretary may dispose of
the gift by following the procedures described in § 2635.206 (a)(1)-(3).
Originator Response: Choose an item.
Originator Reasoning:
10808 | 2635. Coordinator Comment and Justification: Closely related to the use of an Dean Raab
U 702(b 0 official agency seal is the use of an official government photograph, to include an Department of Defense
) Ex. official photograph that displays a flag with rank (military flag officer or member Standards of Conduct
2 of the Senior Executive Service) or an official photograph of the employee in Office
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uniform (military, public health service, law enforcement, or other official 703-614-6715
uniform). Since this is a common practice, recommend this also be addressed in franklin.d.raab.civ@mail.
the new example focused on social media. mil
Coordinator Recommended Change: The same employee may not, for
example, redesign the social media account so that it prominently features their
official government photograph or the official EPA seal and make statements that
either assert or imply that their opinions on environmental topics are sanctioned
or endorsed by the Government.
Originator Response: Choose an item.
Originator Reasoning:
3 10815 | 2635. Coordinator Comment and Justification: Clarify that handing out an award
808(a during an award ceremony that is held as part of a fundraising event constitutes
)(2) active and visible participation in that event. This is a fairly common scenario—
non-profit entities create honorary awards for government employees, and
present the awards at an annual fundraising event. Dean Raab
. C Department of Def
Coordinator Recommended Change: Participation in the conduct of an cpartment or Letense
. .. Lo T ) . Standards of Conduct
U = event means active and visible participation in the promotion, production, or Office
presentation of the event and includes serving as honorary chairperson, sitting at 703-614-6715
a head table during the event, standing in a reception line, presenting awards on . i .
. . - franklin.d.raab.civ@mail.
behalf of a non-federal entity, or being present on a stage while a non-federal mil
enity presents an award.
Originator Response: Choose an item.
Originator Reasoning:
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