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88 Fed. Reg. 10774 (February 21, 2023) —

Submitted via e-mail: 2635modernization@oge.qgov.

INTRODUCTION

My name is William Wagner and I hold the academic rank of Distinguished
Professor Emeritus (Law). I served on the faculty at the University of Florida and
Western Michigan University Cooley Law School, where I taught Constitutional Law
and Ethics. I currently hold the Faith and Freedom Center Distinguished Chair at
Spring Arbor University. Before joining academia, I served as a federal judge in the
United States Courts, as Senior Assistant United States Attorney in the Department of
Justice, and as a Legal Counsel in the United States Senate. I am also the Founder and
President Emeritus of the Great Lakes Justice Center.

I respectfully submit the following Comments on the Notice of Proposed
Rulemaking, “Modernization Updates to Standards of Ethical Conduct for
Employees of the Executive Branch,” published on February 21, 2023, by the
Government Ethics Office, RIN 3209-AA43. The primary points of concern with the
proposed rulemaking pertains to the expansion of the definition of “sex” and the
unintended damage this may do to liberties protected by the First Amendment as
well as the personal liberty interests recognized in Obergefell v. Hodges.

THE POTENTIAL FOR INFRINGEMENT ON FIRST AMENDMENT RIGHTS

In the supplementary information of RIN 3209-AA43, the Office of
Government Ethics (OGE) “proposes to add the words ‘(including pregnancy, gender
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identity, and sexual orientation)” after ‘sex.””! This proposal is articulated under
Subpart A—General Provisions, § 2635.101, Basic obligation of public service. (13),
which reads “Employees shall adhere to all laws and regulations that provide equal
opportunity for all Americans regardless of, for example, race, color, religion, sex
(including pregnancy, gender identity, and sexual orientation), national origin, age,
genetic information, or disability.” The revised Section § 2635.106 (c) “Disciplinary
and corrective action.” also includes the addition of “(including pregnancy, gender
identity, and sexual orientation)” after “sex.” While the OGE states goals of
impartiality in ethical standards, no other term in the articulated list of protected
classes provides expressly emphasized parenthetical classifications. For example,
ethnic identity does not follow the term race, nor does religious identity or faith
orientation follow religion; the proposal places emphatic weight only on sex.

The proposed special preference here goes beyond the language of the Supreme
Court’s decision in Bostock v. Clayton County, 140 S. Ct. 1731 (2020), where the high court
found that the word “sex” alone was sufficient to prohibit discrimination based on
sexual orientation or gender identity as sex discrimination under Title VII of the Civil
Rights Act of 1964. Expressly elevating the emphasis on these sub-classifications in the
Standards of Ethical Conduct for Employees of the Executive Branch contributes to a false and
dangerous sentiment that things like gender identity and sexual orientation are
protected above or even at the expense of other classifications like religious liberty.
Coupled with the clause “Employees shall adhere to all laws and regulations that
provide equal opportunity,” this added emphasis chills religious conscience and
expression by fostering an environment where employees within the Executive Branch
teel compelled speak or act in ways that violate their inviolable religious beliefs. For
example, an employee will now feel pressured, by force of law and punishment, to use
pronouns for collogues that violate sincere religious beliefs about gender. Moreover, it
will be contrued force religious people into sharing private, same-sex spaces with
people of the opposite biological gender. This is not hyperbole, especially when other
federal agencies refer to regulations like the U.S. Equal Employment Opportunity
Commission's publication, Protections Against Employment Discrimination Based on Sexual

Orientation or Gender Identity, advising employees that it “considers the use of pronouns

or names that are inconsistent with an individual’s gender identity as unlawful
harassment.”? The publication itself speaks to the issue of sharing private, same-sex
spaces with people of the opposite biological gender, without consideration to the

The 2023 NPRM RIN 3209-AA43 provides 7 pages of “Supplementary Information” (88 Fed. Reg .88 FR
10774), sometimes described as the Preamble, followed by the precise texts of the proposed rule.
https://www.federalregister.gov/documents/2023/02/21/2023-02440/modernization-updates-to-standards-
of-ethical-conduct-for-employees-of-the-executive-branch#sectno-reference-2635.102

2 https://dpcpsi.nih.gov/sgmro/gender-pronouns-resource
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sacred religious identity or practice that some employees may hold.® The Supreme
Court took the opposite approach, demonstrating great care in upholding First
Amendment protections, stating, “We are also deeply concerned with preserving the
promise of the free exercise of religion enshrined in our Constitution; that guarantee lies
at the heart of our pluralistic society.”*

Ratified in 1791, the First Amendment to the United States Constitution provides
that “Congress shall make no law respecting the establishment of religion or prohibiting
the free exercise thereof; or abridging the freedom of speech[.]” US Const, Am I.
Enacted as a response to the intolerant laws of seventeenth century England used to
persecute individuals because of their religious views, the First Amendment balances
the need for freedom of speech and religion with the need of a well-ordered central
government. See, e.g., Knoll, A History of Christianity in the United States and Canada
(Eerdmans, 1992), pp 25-65; Makower, The Constitutional History and Constitution of the
Church of England (1895) 68-95. The First Amendment Speech Clause embodies an ideal
that is uniquely American—that true liberty exists only where men and women are free
to hold and express conflicting political and religious viewpoints. Under this aegis, the
government must not interfere with its citizens living out and expressing their freedoms
but embrace the security and liberty only a pluralistic society affords.

Indeed, the “the right of freedom of thought protected by the First Amendment
against state action includes both the right to speak freely and the right to refrain from
speaking at all.” Wooley v Maynard, 430 US 705, 714 (1977). The State cannot force
individuals to deliver messages that they do not wish to make or to which they
disagree. Id. ® Furthermore, the United States Court of Appeals for the Sixth Circuit has

3 https://www.eeoc.gov/laws/guidance/protections-against-employment-discrimination-based-sexual-

orientation-or-gender

4 Bostock v. Clayton County, Opinion of the Court, pg. 32. 140 S. Ct. 1731 (2020)

5 for additional insight, consider: W Va State Bd of Educ v Barnette, 319 US 624, 63 S Ct 1178, 87 L Ed 1628
(1943) (holding that a state must not compel individuals to participate in a flag salute and the pledge of
allegiance in public schools). The protection from compelled speech does not only apply to opinions but
extends to statements of fact as well. Rumsfeld v Forum for Acad & Institutional Rights, Inc., 547 US 47, 62
(2006). The Free Speech Clause protects the expression of viewpoints and ideas motivated by a person’s
religious beliefs and subjects a State’s restriction or compulsion of this expression to the strictest of
scrutiny. Masterpiece Cakeshop, Ltd. v Colorado Civil Rights Commission, 138 S Ct 1719, 1745-46 (2018)
(Thomas, J., concurring) (noting the necessity of applying “the most exacting scrutiny” where state law
penalized and compelled expression that violated the religious conscience of a cake designer) (citing
Texas v Johnson, 491 US 397, 412 (1989); accord, Holder v. Humanitarian Law Project, 561 US 1, 28 (2010); see
also, Reed v Town of Gilbert, Ariz., 576 US 155, 164; 135 S Ct 2218; 192 L Ed 2d 236 (2015). In Shurtleff v.
Boston, 142 S. Ct. 1583 (May 2, 2022) the U.S. Supreme Court unanimously reaffirmed that government
“may not exclude speech based on ‘religious viewpoint’; doing so ‘constitutes impermissible viewpoint
discrimination,”” (quoting Good News Club v. Milford Central School, 533 U. S. 98, 112 (2001)). See also,
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already ruled that forcing a government official to comply with a mandatory preferred
personal pronoun rule violates the First Amendment. Meriwether v Hartop, 992 F3d 492
(CA 6, 2021). In Meriwether, the Sixth Circuit ruled that a professor had stated a valid
claim for a First Amendment violation where he was punished by his employer, a
public college, for objecting to compliance with a rule forcing him to use students’
preferred personal pronouns. The Meriwether court noted about Professor Meriwether
that “like many people of faith, his religious convictions influence how he thinks about
‘human nature, marriage, gender, sexuality, morality, politics, and social issues.”” Id. at
498 (cite omitted). Like many religious people working in government, Meriwether
“believes that ‘God created human beings as either male or female, that this sex is fixed
in each person from the moment of conception, and that it cannot be changed,
regardless of an individual’s feelings or desires.”” Id. Furthermore, like many religious
judges (and non-religious judges), Meriwether “believes that he cannot ‘affirm as true
ideas and concepts that are not true.”” Id. The court concluded that by refusing to use
gender identity based pronouns, Professor Meriwether communicated his message that
that one’s sex change can be changed. Id. at 508.

The Meriwether court noted that in refusing to use gender identity based
pronouns, Professor Meriwether engaged in speech:

And the “point of his speech” (or his refusal to speak in a
particular manner) was to convey a message. Id. at 1187. Taken in
context, his speech “concerns a struggle over the social control of
language in, a crucial debate about the nature and foundation, or
indeed real existence, of the sexes.” Professors” Amicus Br. at 1. That is,
his mode of address was the message. It reflected his conviction that
one’s sex cannot be changed, a topic which has been in the news on
many occasions an “has become an issue of contentious political ...
debate.” See Cockrel v. Shelby Cnty. Sch. Dist., 270 F.3d 1036, 1051 (6th
Cir 2001).

Meriwether, 992 F3d at 508 (emphasis added).

The Meriwether court outlined the important underlying constitutional
principles:

The First Amendment protects ‘the right to speak freely and the right to
refrain from speaking at all.” Wooley v. Maynard, 430 U.S. 705, 714, 97 S.
Ct. 1428, 51 L.Ed.2d 752 (1977). Thus, the government “‘may not compel

Rosenberger v. Rector and Visitors of Univ. of Va., 515 U. S. 819, 828-830 (1995).





affirmance of a belief with which the speaker disagrees.” Hurley v. Irish-
Am. Gay, Lesbian & Bisexual Grp. of Bos., 515 U.S. 557, 573, 115 S.Ct. 2338,
132 L.Ed.2d 487 (1995). When the government tries to do so anyway, it
violates this ‘cardinal constitutional command.” Janus v. Am. Fed'n of State,
Cnty. & Mun. Emps., Council 31, 138 S. Ct. 2448 (2018).

It should come as little surprise, then, ‘that prominent members of the
founding generation condemned laws requiring public employees to
affirm or support beliefs with which they disagreed.” Id. at 2471 *n.8
(citing examples including Thomas Jefferson, Oliver Ellsworth, and Noah
Webster). Why? Because free speech is ‘essential to our democratic form
of government.” Id. at 2464. Without genuine freedom of speech, the
search for truth is stymied, and the ideas and debates necessary for the
continuous improvement of our republic cannot flourish. See id.

Government officials violate the First Amendment whenever they try to
“prescribe what shall be orthodox in politics, nationalism, religious, or
other matters of opinion,” and when they ‘force citizens to confess by
word or act their faith therein.” W. Va. State Bd. of Educ. v. Barnette, 319
U.S. 624, 642, 63 S.Ct. 1178, 87 L.Ed. 1628 (1943).

Meriwether, 992 F.3d at 508.

THE POTENTIAL DAMAGE TO LIBERTY INTERESTS
RECOGNIZED IN OBERGEFELL V HODGES

In Obergefell v. Hodges, the United States Supreme Court recognized the
constitutional right of personal identity for all citizens. 576 US 644 (2015). Justice
Kennedy, writing for the majority held that: “[t]he Constitution promises liberty to all
within its reach, a liberty that includes certain specific rights that allow persons, within
a lawful realm, to define and express their identity.” Id. at 2593; see also Masterpiece
Cakeshop, 138 S Ct. at 1727. Obergefell affirmed, therefore, not just the freedom to define
one’s belief system, but freedom to express it. Obergefell defined a fundamental liberty
right as including “most of the rights enumerated in the Bill of Rights,” and “liberties
[that] extend to certain personal choices central to individual dignity and autonomy,
including intimate choices that define personal identity and beliefs.” Id. This
understanding of personal identity broadly comprehends factual contexts well beyond
the same-sex marriage facts of that case. 135S Ct at 2589. Understanding then that the
Court meant for the rules established in Obergefell to protect all individuals equally
without preference, the right of personal identity applies not just to those who find their





identity in their sexuality and sexual preferences —but also to citizens who define their
personal identity through their religious conscience communicated in their thoughts
and expression.

CONCLUSION

By adding emphasis beyond the classification of “sex” and using language to
elevate on other sub-classifications that base one’s identity on sex, the proposed rule’s
language unconstitutionally suggests that discrimination on the basis of sex, sexual
orientation, gender identity, etc., is more important than classifications treated with a
single word only. When coupled with the implication that such treatment must
comply with all “laws and regulations” of the federal government, including
publications which may be construed to compel speech and behavior, the proposed
language of RIN 3209-A A43 unconstitutionally goes too far substantially interfering
with many protected liberties. The simple language of the original, “sex,” has already
proven effective in providing sufficient protection against discrimination without
needlessly infringing on other liberties.

This proposed expansion of classifications in the Standards of Ethical Conduct
for Employees of the Executive Branch should be abandoned and the simplicity,
equality, and clarity of the original language should be preserved. Thank you for your
thoughtful consideration on this important matter.

Respectfully submitted,

/s William Wagner

WEFEC Distinguished Chair for Faith & Freedom at Spring Arbor University
Distinguished Professor Emeritus (Constitutional Law)

5808 Brown Lk Rd

Jackson, MI 48203

(517) 643-1765
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