hello I'm Morris Baron an attorney in
0:10
the ethics law and policy Branch at the
0:12
US office of government ethics and in
0:14
this presentation I'll discuss some
0:17
items that you will want to consider
0:18
before deciding to submit a CD request
0:21
to
0:22
OG with this said let's get
0:25
started next
0:28
slide
0:31
okay so before we get into you know too
0:34
much let's talk about who would benefit
0:36
from a
0:38
CD a federal employee other than a other
0:41
than a special government employee May
0:43
benefit from a CD if that federal
0:45
employee or another eligible person owns
0:49
property that is creating a conflict of
0:51
interest and preventing that federal
0:53
employee from being able to participate
0:55
in a particular matter now in what I
0:57
said I mentioned eligible eligible
0:59
person
1:00
but we'll get to what that means uh
1:03
shortly for CDs the term property is
1:07
generally defined broadly and includes
1:09
stocks private businesses real estate
1:13
and other forms of
1:15
property next
1:19
slide okay I'm going to start off uh
1:23
with some cases in which a CD will not
1:25
be issued so there are certain instances
1:28
where you know feder employ just may not
1:30
qualify uh to receive a
1:33
CDD uh one instance is uh if the
1:36
property is an employe Benefit Plan you
1:39
know such as a pension or profit sharing
1:42
because such plans can be rolled over
1:44
into tax defer retirement plan such as
1:46
an IRA so they they will not qualify for
1:51
CD uh another instance is if the
1:54
property is already in is currently in a
1:57
tax deferred or tax advantage plan such
1:59
as the 401K or an IRA because the taxes
2:03
will will be deferred automatically
2:06
because that property is sitting in one
2:08
of those sort of retirement
2:11
plans another instance where a CD will
2:13
not be is issued is uh the director at o
2:17
will not issue a CD unless the employee
2:19
agrees to devest all the property that
2:21
presents a conflict of interest as well
2:23
as other similar or related property
2:26
that presents a conflict of interest
2:27
under a federal conflict of interest
2:29
statute
2:30
regulation rule or executive
2:33
order however any property that
2:35
qualifies for a regulatory exemption 40
2:40
need not be Dev vested uh for CD to be
2:44
issued and that is because you know the
2:46
exemption takes care of the conflict uh
2:50
there so there's no need to divest that
2:52
property and then also if the property
2:55
was acquired under improper
2:58
circumstances for example this may be an
3:01
instance where the employee when they
3:03
purchased a property they were Pro they
3:05
were prohibited from purchasing that
3:07
property you know due to an agency
3:09
supplemental regulation and if that's
3:11
the case then the property was um you
3:13
know was acquired under improper
3:15
circumstances and OG would not be able
3:18
to issue a CD in that
3:22
case next
3:25
slide okay so let's get into what does a
3:29
s differenter get uh of divesture
3:33
due the rules in 5 CFR part
3:37
2634 subpart J allow an eligible person
3:40
there goes that term again to defer
3:43
paying capital gains tax on property if
3:46
that property when that property is sold
3:47
to comply with conflict of interest
3:50
requirements to defer the gains an
3:53
eligible person an eligible person must
3:55
obtain a CD from the director of the
3:58
office of government ethics before
4:00
selling the
4:02
property okay so what is eligible person
4:05
or who is an eligible person uh eligible
4:08
person means an officer or employee of
4:10
the executive branch of the federal
4:12
government except a person who is a
4:15
special government employee as defined
4:17
in 18 USC
4:20
202 an eligible person also means a
4:23
spouse or any minor or dependent child
4:26
of the federal of the federal employee
4:30
and lastly an eligible person means any
4:32
trustee holding property in a trust in
4:36
which in in which an um an employee a
4:39
spouse or again any minor dependent
4:42
child uh just mentioned above has a
4:45
beneficial interest in the principal or
4:48
income of that
4:49
trust for example an employee or a
4:52
spouse you know where uh if you have a
4:54
situation where an employee or a spouse
4:56
is the sole beneficiary of an
4:58
irrevocable trust trust that holds uh
5:00
the conflicting asset then you know that
5:04
trustee or the truste of that trust uh
5:07
would be eligible persons as
5:12
well all right next
5:16
slide okay next we'll discuss uh what
5:19
must be purchased with the proceeds of
5:21
the sale of the property within inside a
5:25
CD in order to in order to qualify for
5:28
the defer of capital gains the eligible
5:31
person must reinvest the proceeds of the
5:34
sell of the property that's being
5:36
divested puru pursuant to the CD into
5:39
permitted
5:40
property and the employee must do so
5:43
During the 60-day period beginning on
5:46
the date of the sale of that
5:49
property the proceeds may be reinvested
5:52
into one or more types of permitted
5:55
property so that leaves the question you
5:58
know what does per you know what is per
6:00
permitted property what does that
6:02
mean permitted property means an
6:05
obligation of the United States you know
6:07
for example US Treasury
6:09
bonds or a diversified investment fund
6:13
and a diversified investment fund is a
6:16
diversified mutual fund you know or
6:18
Diversified unit Investment Trust as
6:21
defined in 5cfr 2640
6:25
102a K and
6:28
u however a permitted property um a
6:33
permitted property cannot be in any
6:35
holding prohibited by Statute regulation
6:37
rule or executive
6:41
order next
6:45
slide okay so before PR preparing before
6:49
preparing a CD request for submission to
6:51
OG you know we're going to go over some
6:53
points here you want to consider some of
6:55
them I I just mentioned briefly but I'm
6:58
I'm just going to uh
6:59
speak on them a little bit just along
7:01
this list that you want to
7:03
consider one thing is has the property
7:06
already been
7:07
divested because again OG's director
7:10
cannot issue a CD for property that has
7:12
already been
7:14
sold uh another question to ask is you
7:17
know is there a particular matter you
7:19
know is there a
7:21
conflict you know have you have you
7:23
chosen a remedy because divest divesture
7:26
is just one remedy uh for example is
7:29
refusal workable you know it it may be
7:32
easy for or easy enough for a supervisor
7:35
to assign another employee to
7:37
participate uh in the particular
7:39
matter is a waiver an option you know in
7:42
that instance you'll want to consider
7:44
you know you know
7:45
could me meet the standard uh you know
7:48
for issuing a
7:50
waiver and then um you know what we're
7:53
discussing today is divesture an option
7:56
and even with this option there's things
7:58
to consider you know
7:59
is there anything that prevents the sell
8:01
of the property you know for example
8:03
sometimes U the employee may have a
8:06
commitment uh to hold the asset for a
8:08
certain period of time you know and is
8:10
that period of time going to prevent the
8:12
employee from you know divesting that
8:16
property also with selling the property
8:18
take a while when the employee services
8:21
uh you know may be needed sooner than
8:23
later you know for example if it's a
8:26
maybe not a publicly traded stock maybe
8:28
a stock in a private company is is that
8:30
going to take you know more time than uh
8:33
than the agency has you know in their
8:34
need for the employee to work on the
8:36
particular
8:39
matter but okay in those instances if
8:42
the investor is chosen uh one thing to
8:44
consider another thing to consider is is
8:46
the property held by an eligible person
8:49
so we we just discussed that and as you
8:51
know as U as m is the property must be
8:55
held by an eligible
8:57
person also if thees is chosen is
9:00
divesture reasonably
9:03
necessary and in order for OG to issue a
9:07
CD the property must uh reasonably must
9:10
uh the property reasonably necessary to
9:12
comply I should say destor of the
9:14
property must be reasonably necessary to
9:15
comply with husc 208 or any other
9:19
Federal conflict of interest statute
9:21
regulation rule or executive
9:24
order so the question there is there
9:27
actually a conflict
9:30
another thing to consider is you know
9:31
does Congress does a congressional
9:33
committee require divesture as a
9:36
condition of confirmation so this could
9:38
be another instance where it makes the
9:40
property reasonably necessary to
9:44
divest is there any agency supplemental
9:47
regulation requiring the employee to
9:49
divest is another instance in which we
9:51
receive CD requests where an agency has
9:53
a supplemental reg
9:55
regulation and either for all employees
9:57
or maybe for this for the particular
9:59
employes position you know employee must
10:02
divest the
10:06
asset all right and then also sometimes
10:09
in those supplemental regulations you'll
10:11
find that you know there may be an
10:13
exception that uh permits the employee
10:15
to hold that
10:16
asset however even if there's an
10:18
exception in that supplement regulation
10:21
uh permitting the employee to retain
10:23
that asset you know you'll still want to
10:25
consider you know is there an actual
10:26
conflict and if there is then you know
10:29
that would make it U you know reasonably
10:31
necessary for that employee to divest
10:34
that
10:35
holding next slide
10:40
please okay let's talk about the time
10:42
requirement for
10:44
divesture a request for a certificate of
10:47
divesture does not does not time in
10:50
which an employee otherwise must divest
10:52
property required to be divested
10:55
pursuant to an ethics agreement or
10:57
prohibited by Statute regulation rule or
11:00
executive order therefore an employee
11:03
must submit his or her request for a CD
11:06
as soon as possible once the requirement
11:08
to divest becomes
11:11
applicable if the D submits a request to
11:14
OG beyond the applicable time period for
11:17
divesture the Deo must explain the
11:19
reason for the
11:24
delay and when it comes to uh the time
11:27
period an employee shall be
11:29
uh a reasonable time considering the
11:31
nature or particular duties and the
11:33
nature of the marketability
11:35
marketability of the interest within
11:38
which to comply with the agency's
11:40
direction to
11:41
divest however with this said except in
11:45
uh incepting cases cases of unusual
11:48
hardship uh which is determined by the
11:50
agency a reasonable period shall not
11:53
exceed 90 days from the date divestiture
11:56
is first directed
12:01
next slide
12:02
please all right one point to make
12:04
before we end is uh public access to a
12:07
CD uh a CD is a CD issue will be made
12:11
available to the public in accordance
12:13
with the rules of 5cfr section
12:16
2634 603 so that's just something that
12:20
uh you know agency should know and
12:22
employees should
12:24
know next
12:27
slide all right well I want to thank you
12:29
for listening and as always if you have
12:32
any questions you can contact your desk
12:34
officer and then I've also left my
12:36
information here on this slide and I can
12:38
be contacted with with um as well should
12:41
you have any questions about this
12:43
presentation or the CD program thank
12:49
you


hello I'm Morris Baron an attorney in
0:13
the ethics law and policy Branch at the
0:15
US office of government ethics and in
0:17
this presentation I'll discuss what is
0:19
required once you have decided to submit
0:22
a CD request to
0:24
OG with that said let's get
0:28
started next
0:33
slide okay we'll begin with the
0:36
employee the employee must must submit a
0:39
written request to the designated agency
0:42
ethics official or Deo which must
0:45
contain the
0:47
following first it must contain a full
0:50
and specific description of the property
0:53
that will be
0:54
divested for example if the property is
0:56
Corporate stock the request must include
0:59
the net the number shares you know the
1:01
name of the of the corporate entity and
1:04
it's also fine and often a good idea to
1:06
include the tip ticker symbol if it's U
1:09
publicly traded
1:11
stock second the employees request to
1:14
the de must include a brief description
1:17
of how the eligible person acquired the
1:20
property for example was it purchase
1:23
from broker was the property inherited
1:25
you know Etc you know what are what are
1:28
the means in which the employer acquired
1:30
the
1:32
property the employees request must also
1:35
include a statement that the eligible
1:37
person holding the property has agreed
1:40
to divest the
1:42
property and finally the request the
1:46
employees request must contain either
1:49
the date that the requirement to that
1:50
vest first applied or the date the
1:54
employee first agreed that the eligible
1:56
person would divest the property in
1:59
order to comply with conflict of
2:01
interest
2:03
requirements within those within those
2:06
uh the items that the employee must
2:09
include I mentioned the I mentioned the
2:11
eligible person so I'm just going to
2:13
briefly touch on you know who is an
2:14
eligible person uh an eligible person
2:16
can be can be the employee it can also
2:19
be the employee spouse or any minor or
2:22
dependent child of the employee and
2:25
lastly an eligible person may be any
2:28
trustee holding property a trust in
2:31
which the the employee the spouse or any
2:34
minor or dependent child has a
2:36
beneficial interest in the principle or
2:39
income of the
2:41
trust so just wanted to uh have that
2:44
defined for you let you know what what
2:46
that eligible person meant because
2:48
that's very
2:50
important uh at OG we see employee
2:53
request in the form of sometimes it's
2:56
it's an email from the employee to the
2:58
Deo or some times it's in form of a you
3:01
know maybe a memo to the de either one
3:04
of those is fine with us but just wanted
3:06
to share a couple methods in which we
3:08
see those employee requests uh when we
3:11
see them here at
3:13
OG next slide
3:17
please okay now we're going to talk
3:19
about what the doo must
3:22
submit the Deo must send to OG's
3:26
director and that submission can be made
3:29
to the email address you see on the
3:31
slide here uh CD
3:35
o.gov the de will submit to OG the
3:38
employees written requests which we just
3:41
which we just discussed in the prior
3:43
slide so that must be included uh in the
3:46
doo
3:47
submission next the doo must submit a
3:50
copy of the employes most recent
3:52
incumbent Financial disclosure report or
3:55
new ENT report if the encumber report
3:58
has not been filed
4:00
and that submission should also should
4:01
also include any subsequent periodic
4:04
transaction
4:06
reports uh please note if the employee
4:08
is not required to file a financial
4:10
disclosure report the Deo must obtain
4:13
from the employee a listing of the
4:15
employees interest that would be
4:17
required to be disclosed in a
4:19
confidential Financial disclosure report
4:22
excluding gifts and travel
4:24
reimbursements and for purposes of that
4:27
uh of that of such a report the
4:29
reporting period is the preceding 12
4:32
months from the date the requirement to
4:34
that vest first apply or the date the
4:36
employee first agree that the eligible
4:38
person would that vest the
4:41
property all right the next item the
4:43
Dale must include in the submission is a
4:46
statement describing why the divesture
4:48
of the property is reasonably necessary
4:51
to comply with 18 USC USC 208 or any
4:55
other Federal conflict of interest
4:57
statute regulation rule or executive
5:02
order the next item is to include it uh
5:05
if applicable a statement identifying
5:08
any factors that in the opinion of the
5:10
Deo weigh against the issuance of a
5:13
certificate of a of
5:15
divesture for example um the employee
5:20
may may be retiring soon or otherwise
5:23
just leaving the agency shortly and
5:26
something like that would weigh against
5:28
uh issuing the CD because if the
5:32
employee is going to is going to receive
5:34
the benefit of this CD you know it it's
5:36
going to be necessary that the agency
5:38
receives the benefit of the employee
5:43
services and then finally the doo should
5:47
include a brief description of the
5:49
employees position or a citation to a
5:52
statute that sets forth the duties of
5:55
the
5:57
position next slide
6:03
all right as you may know program
6:05
advisory
6:07
19-10 contains a form that makes it easy
6:10
for agencies to be sure that they're
6:12
submitting all the information that is
6:15
required though the form is not required
6:18
uh to be used you know I found that the
6:21
vast majority of agencies and a vast
6:23
majority of CD request that we receive
6:26
uh include that form and that agencies
6:28
you know find helpful um as a way of
6:31
checking again to make sure that what is
6:33
required to be submitted to OG is
6:36
included in the agency
6:39
submission also in order to expedite
6:42
processing a CD request if more than six
6:45
Holdings are being divested you know for
6:47
example if an employee has 20 stocks we
6:50
ask that the agency provide the
6:52
information regarding those Holdings in
6:54
an Excel spreadsheet or Word document
6:58
this this helps with the processing of
7:00
the actual CD document that will be
7:04
issued next
7:08
slide
7:10
lastly if the property is held in the
7:13
trust um the property the employee must
7:17
submit a copy of the trust instrument as
7:20
well as a list of the trust's current
7:23
Holdings unless those Holdings are
7:25
already listed on the employees most
7:27
recent Financial disclosure
7:32
report next
7:35
slide all right thank you for listening
7:37
I hope this was helpful and again as
7:39
always if you have any questions feel
7:42
free to contact your desk officer and
7:44
also left my information on this last
7:46
slide here so you can feel free to
7:48
contact me about anything pertaining to
7:50
this presentation or the CD program
7:54
thanks again for
7:57
listening

