good afternoon everyone welcome to the fundamentals series what uh fundamentals series we're happy to
0:07
that you're here with us today uh we have a couple of announcements from the oge's institute for ethics and
0:13
government to go through and then i'm gonna turn it over to our very own cheryl kane paisaki to talk to you about impartiality
0:19
and performing official duties so the first announcement is we're going to be doing an advanced practitioner next week
0:25
and we look forward to talking about some advanced financial instruments uh patrick and i are going to go through
0:31
four instruments that are are pretty tricky to understand and also uh talk about the reporting requirements
0:37
and conflicts uh analysis requirements for these and i'd also urge you to go to our max
0:43
website and check out the 278 workshops that we've posted for
0:48
several wednesdays going through this filing season and finally don't forget to check out the ieg store where we have
0:55
oge created and also community created products for you to download and use and incorporate into your ethics program
1:01
right now with that i'm going to turn it over to cheryl and we'll get started
1:06
well thank you ryan um i'm sheryl kane payaseki and i'm one of the lead instructors here at the office of
1:12
government ethics and i'm pleased to be with you this afternoon um as ryan pointed out it's a financial
1:18
disclosure season and uh for the last couple of months actually we've been paying an inordinate
1:23
amount of attention or maybe just the appropriate amount of attention to um the criminal statute 18 usc section
1:29
208 and that's uh that's justifiable and it's right that we do that because that's one of the primary ethics
1:35
authorities that you would want to consult and want to be reviewing your financial
1:40
disclosure forms um in order to try to discover if anyone has the potential for an 18 usc section
1:45
208 conflict um so today we're going to talk about we're going to we're going to move away from 208
1:51
um and we're going to talk about 208 maybe we should refer to this as 208 little sister or 208's cousin
1:59
um and that's uh the impartiality provisions in the standards of conduct regulations
2:04
which are found at subpart e of of the standards of conduct in 2635.502
2:10
um and we refer to these sort of as in the vernacular as um the appearance concerns as the
2:18
provisions that that um involve the appearance of impropriety or the appearance of a
Appearance Concerns
2:24
conflict of interest um and i think that that basically what
2:29
we're trying to get at here and what what this provision is trying to focus on are um the sensibilities we have that uh
2:38
whenever employees are acting on behalf of the government they should really be making decisions
2:43
that are merit-based decisions that that reflect the best interests of the government
2:48
and that they shouldn't be affected um by any personal or non-governmental interests um that
2:55
they might have um so we're looking essentially at trying to prevent preferential treatment
3:02
trying to prevent any um opportunity for there to be either actual bias in decision making
3:08
or even the appearance of bias in decision making um and that's really what what the
3:15
impartiality provisions of the standards of conduct are are geared to do um
3:21
there's nothing in the standards of conduct and there's nothing in this particular provision that is necessarily going to bar anyone
3:27
from having these types of outside government affiliations it's not about telling people that they aren't
3:33
allowed to have personal interests or business interests outside of government it is ensuring that when they do they're
3:41
not then participating in government matters that could involve those particular
3:46
outside interests um so justice 208 is a participation bar
3:51
so is 502 a participation bar and just as 208 doesn't prohibit anyone
3:58
from holding any particular type of financial interest neither does 502 prohibit anyone from
4:03
having any particular type of affiliation outside of government service
4:09
so we're going to be looking at um the all of the well we're gonna the impartiality standards in
4:16
subpart e are there are two separate provisions uh two separate sections i guess i
4:21
should say the first section at uh 2635.502 a
4:26
are the ones that we're going to be focusing on today and these are the as i said the participation bars that
4:32
relate to um covered relationships that employees have um and there's but there's another
4:38
section in the subpart e of the standards at 503 that involves extraordinary
4:44
payments from former employers and this is typically implicated when you have a new employee coming in
4:50
from from organizations like law firms or if they held certain high-level positions in corporations
4:56
um it would involve maybe some extraordinary severance payments and things of that
5:02
ilk that sometimes people are offered when they're going into government service
5:07
i want you to know that it's there and it's important for you that if you have those types of employees come in that you become
5:12
familiar with that provision but i don't think it happens as frequently as dealing with the personal
5:18
and business relationships part of five vote of so part e so we are going to concentrate
5:24
exclusively on the provisions in 502 and we're just going to save the 503 provisions for
5:31
another day um one thing i did want to to point out
5:36
that sort of the overarching purpose of these impartiality standards um and this was articulated actually in
5:43
the preamble to the proposed rule and re-articulated in the preamble to the final rule when
5:48
the standards of conduct were issued was that appearance concerns are tricky because
5:54
they are by definition subjective um and so we have to be really careful
6:00
if we're gonna hold people to certain standards we have to give them a mechanism we have
6:07
to give them something that puts them on notice of what of the universe of potential
6:12
appearance concerns what would be of greatest concern or what are the things
6:18
that we want them to be aware of so that they can self-monitor and self-regulate um circumstances and
6:25
situations in which their impartiality might be questioned and so i want us to really understand
6:31
that and get our head around that before we get into the nuts and bolts of this of this provision it is meant to be a
6:38
prophylactic provision it is meant to be something that will alert the employee to
6:44
when they should not participate in a matter and it's it's not really meant to be
6:50
sort of a post facto got you kind of provision so we really want to be careful and
6:55
mindful when we look at these provisions um that we're trying to give to equip
7:01
the employee in the first instance to be able to identify circumstances
7:06
in which their participation might be inappropriate because it would cause somebody to
7:12
question their impartiality in that particular in that particular matter
7:18
um so um in keeping with that or following on from that when we're dealing with these appearance
7:24
considerations um there is the question of who gets to decide when there's an appearance
7:30
concern and the cri and the regulation makes it perfectly clear that the employee gets
7:36
to do that in the first instant instance and that the regulation is written such that it sort of anticipates
7:43
that the employee will be making many of these determinations at least initially and that they will then come to a
7:49
supervisor or they will come to you and then you have the opportunity
7:55
to to veto their decision or override their judgment or bring your sensibilities to the table and make the
8:01
ultimate judgment about whether or not you think their participation in a matter raises an appearance concern
8:08
one thing i did want to point out here to you all is that when the regulation refers to the
8:14
employee participating in this decision this you know supervisors having a role in this decision
8:20
and then it doesn't talk about agency ethics official it says agency designee
8:25
and i call that to your attention because more often than not i think it is an agency ethics official who is the other party who typically
8:32
weighs in and probably should have a say and weigh in on that but agency designee is not exactly the
8:39
same thing as agency ethics official so for those of you who have your regulations in front of you
8:47
i just wanted to alert you to the definition of agency designee is in 102 b and if you look at that
8:54
definition basically it says agency designee refers to any employee who
9:00
by agency regulation instruction or other issuance has been delegated authority to make any
9:06
determination give any approval or take any other action required or permitted by this part with respect to another
9:12
employee so this makes it fairly clear that you can by you know by policy by sort of
9:19
internal policy directive or some other internal issuance you can have
9:25
any number of employees be agency designees for purposes of making decisions about
9:33
502 um
Impartiality Provisions
9:39
now when it comes to understanding the provisions in 502 there has been quite a bit of confusion i think when
9:46
folks first approach 502 the impartiality provisions
9:52
i think there's an awful lot of confusing it with and conflating it with the provisions of 208 or mistakenly
9:59
believing that what 502 does is to take the 208 restrictions
10:04
and just extend them to a whole another group of of of individuals and and entities
10:11
these covered relationships and that is simply not the case um that that is not how the
10:17
the provision is written nor how it should be interpreted um again for those of you who have
10:23
regulations in front of you i would ask you to pull out those regulations and go to the uh
10:30
2635.502 a paragraph for those of you who may not have regulations in front of you
10:37
we gave you a participant guide and it says all of the outlines and the
10:44
and it outlines and summarizes the prohibitions in in 502 um and the very
10:52
second paragraph on the first page of the pg we break out this 502 a paragraph
10:59
um the way i'm going to describe it to the people who are actually looking at the regulatory language right now
11:05
so if we look at 502 a it says where an employee knows that a particular matter involving
11:11
specific parties is likely to have a direct and predictable effect on the financial
11:16
interest of a member of his household boom stop there that's the first prong or the
11:24
first provision or the first restriction of 502 so we're looking at situations where the
11:32
employee is working in a specific party matter that's likely to have a direct and
11:37
predictable effect on the financial interest of a member of his household period stop
11:44
okay so when we talk about the financial interest provisions in 502
11:49
we are only concerned about the financial interests of members of the employees household
11:55
that's the only place where a financial interest comes into play in 502 okay
12:01
so now moving on it says or knows that a person with whom he has a covered
12:06
relationship is or represents a party to such matter
12:12
okay so again it's saying if the employee's working on a particular matter involving specific
12:19
parties there's a problem if a person with whom the employee has a covered relationship is or
12:27
represents a party to that matter notice there is no mention of financial interest there at all
12:33
here we're concerned about when someone with whom the employee has a covered relationship
12:39
when they are or represent a party that is to say when they are involved in the matter not if they are
12:46
financially affected by the matter and it's the second piece this covered
12:51
relationship piece where i think most people's confusion comes into play and there's a mistaken impression that
12:57
we're concerned about the financial interests of all of these covered relationships we are not
13:03
we are not and we're going to delve into this a little bit more as we break down each of these
13:08
provisions into its constituent parts but just i want everybody to understand that before we launch into it so that
13:15
there's no confusion as we're walking through in a more granular kind of way
Personal Business Relationship Provisions
13:23
so we're going to start with the personal and business relationship provisions
13:30
when you look in the regulation we just covered the first two which is the covered relationship
13:36
uh employee has covered relationships or the employee has um the matter would
13:41
affect the financial interest of of the employee's household we're calling that a 502 financial interest
13:47
for short and then there's this third part which is other appearances
13:53
this is what we've also referred to kind of in the vernacular as the catch-all provision and that
13:59
provision is found in paragraph 502 a 2. so for those of you who have your
14:07
reg in front of you at 502 a2 where it says an employee who is concerned that circumstances other than
14:13
those specifically described in this section would raise a question regarding his impartiality
14:18
should use the process described in this section to determine whether he showed or should not participate in this particular matter
14:26
we're going to touch on that lastly after we've walked through covered relationship and the 502 financial
14:31
interest this is a catch-all provision that will enable
14:37
people to be disqualified from matters that don't necessarily fall squarely within either the covered
14:44
relationship restriction or the 502 financial interest restriction but where a reasonable person might
14:51
still question the employees impartiality if they participated in the matter so those are our three provisions we're
14:57
going to cover today and then this next slide
15:02
and we give you this in the participant guide that we provided for you as well is a breakdown of basically the process
Participant Guide
15:09
we're going to be using today the various steps that we're going to walk through to talk about how 502 a applies in the covered
15:17
relationship context in the 502 interest context and in the other appearances rain around
15:25
excuse me
Identify 208 Concerns
15:32
so when we're analyzing the covered relationship rule
15:38
these are the steps we're going to go through those are the steps that were on that table that i just showed you
15:43
but the thing that's missing from that table and what i personally added to this to the slide deck for purposes of today
15:50
is you must always always always always always always make sure that when you are presented
15:57
with a set of facts that you eliminate any 208 concerns before you jump into a 502 analysis
16:05
there may be circumstances where someone has both 208 and 502 disqualifications
16:12
and you're going to want to identify the 208 disqualifications before honing in on the 502
16:19
so i just want to alert you that we're going to do that today we're going to have some few exercises that we're going to walk through
16:25
and in in each case we're going to we're going to make ourselves do a sort of at least a preliminary thinking about
16:32
what if any 208 concerns do we want to eliminate before we go and jump into our 502
16:37
analysis so again 208 really has to be ruled out first before you move on to your to your 502
16:44
analysis and i just covered that okay so the
16:50
first piece that must be present um under the the subpart e restrictions and this is
16:57
going to apply both to the covered relationship restriction as well as to the 502 financial interest
17:03
restriction and that's it relegates itself to this subgroup of particular matters called
17:10
particular matters involving specific parties
17:16
so what are we talking about here well the term particular matter that you
17:22
see in that big box on the side is a term of art um that is used in the
17:28
context of the criminal conflict of interest statutes 208 in particular um and so we borrow from that concept
17:36
when we're talking about the restrictions in 502. as many of you remember from from any
17:43
discussions we've had about 208 or as everybody should know and be familiar with under 208 208 is concerned about an employee
17:50
participating in this group called particular matters which includes
17:56
a subgroup called matters of general applicability and another subgroup called specific
18:02
party matters now matters of general applicability at top group
18:08
are typically matters that would have an effect on a discrete and identifiable class
18:16
of entities so it doesn't have named parties it doesn't affect distinct
18:21
distinct identifiable parties these would be matters that would affect a discrete and
18:28
identifiable class of individuals or entities
18:34
so examples of matters of general applicability would be things like regulations would be things like
18:41
programs would be things like policies where you can clearly tell who would be
18:48
affected generally what industry what group of individuals what group of entities would
18:54
be affected by the outcome of that matter those are matters of general applicability
19:00
there's this other subgroup from that which is specific party matters which is a narrower group
19:06
of particular matters and these are matters where you have a clearly identifiable party
19:13
a named party so anything any any government matter where you have named parties like and there are there
19:20
are an infinite number of of examples of this i mean contracts are the classic case of that
19:25
a grant application would be a classic specific party matter a license um a
19:33
patent a litigation clearly anything where you
19:39
have named parties are going to be specific party matters so uh the provisions in 502 the
19:47
impartiality provisions are concerned about this latter group this more narrow group and
19:52
are focused in on preventing employees from participating in these specific party
19:57
matters if certain circumstances prevail
20:03
please note at the bottom that i've given you a reference to an og advisory memo that if you have not read
20:08
you really need to read and have and get under your belt because it explains in in marvelous detail and with some
20:14
wonderful examples the distinction between particular matters involving specific
20:20
parties excuse me particular matters and matters um so if you have not read
20:25
that yet and you don't have that in your tool kit you should get it into your toolkit and and and make sure that it's part of your
20:31
reading material um so we want to make sure that when we're
Covered Relationships
20:37
talking about a 502 uh concern that it's in relationship to a particular matter involving specific
20:44
parties that the employee would be asked to participate in the next thing we want to know is whether or not there is a covered
20:50
relationship that is somehow implicated in in this specific party matter
20:59
and typically this this is one of the reasons why i think you would typically rely on the employee to
21:05
identify these these concerns um for you and bring them
21:10
to your attention because the nature of some of these relationships are such that you would have no other way of knowing
21:17
the employee had these relationships outside of government and you'll understand what i mean by that in a moment when we
21:23
actually talk about the the list and litany of of of people that constitute
21:29
covered relationship but this is one area where in your financial disclosure review you
21:35
can be looking for and trying to identify um entities or that someone discloses on
21:40
their form that would indicate that they have a covered relationship so there is an ability on your part when
21:47
you're reviewing a financial disclosure form to flag certain entities that may be disclosed
21:52
and flagged them as covered relationships that you would want to counsel the the employee about and
21:58
and make them aware of but by large and in the main i think we'd all have to rely on our employees
22:03
coming to us having themselves revealed the covered relationship that they have so who are these covered
22:11
relationships um the bulleted points on these slides are really abbreviations
22:19
of the actual obviously the description that's in the reg i i always prefer that you use the regulation
22:25
i really i'm not a real fan of shorthanding these regs because they are very specific
22:31
they're written in a specific way for a specific reason and i think there's always the risk of shorthanding them after a certain period
22:37
of time anyway so we've got bullet points on this slide but i would i would
22:42
recommend that you know you try to use the regulation wherever possible but these definitions are found these
22:49
covered relationship definitions are found in 2635.502 b
22:59
and the first one which is the first bullet point on here is a person other than a prospective employer
23:05
with whom the employee has or seeks a business contractual or other financial relationship that involves other than a routine
23:11
consumer transaction so a couple of things here number one the 502 provisions
23:18
do not apply to seeking employment when an employee is seeking employment
23:25
you need to use the provisions and subpart f of the standards of conduct so an
23:31
employee is not going to have a covered relationship with someone with whom they're seeking employment such that the 502 restrictions will
23:37
apply if someone's seeking employment you've got to go to subpart f that's the first thing second thing is
23:45
when we're looking at these business contractual and other financial relationships if somebody has a current outside
23:52
employer a current like outside activity employer like an employer where they have like an
23:58
employment a contractual employment relationship or other type of financial relationship with an outside entity
24:05
that's going to be captured under this covered relationship so not only are they going to have the
24:10
208 imputed interest if it's an outside employer and they're an employee not only are they going to have the
24:15
outside employ outside employers financial interest imputed to them under 208
24:21
but under this first definition of covered relationship they're also going to have a covered relationship if they have a contractual
24:29
excuse me employment arrangement um outside of government um and finally
24:37
we just want to point out that this is not intended this this covered relationship is not intended to capture
24:42
very casual kind of routine consumer transaction types of relationships that we all have in our lives these are meant to get at
24:50
more individualized personal business contractual or other financial relationships and let me give you some
24:56
examples to illustrate that distinction
25:01
going to an auto dealership and purchasing an automobile you may have to sign a contract in order to purchase
25:07
that automobile but we would not say that you have a covered relationship with your automobile
25:14
dealer most people have checking accounts in banks the fact that you have a checking
25:20
account with a bank is not going to create a covered relationship with that bank it's a routine consumer
25:27
transaction contrast that with if you have a broker
25:32
and you have a brokerage account and you are working with a broker on that then you have a covered relationship with your broker
25:38
likewise if you've hired a contractor to do work on your house that is a covered relationship that
25:45
would count in undercover relationships so as you see we're trying to get at the
25:51
more individualized personalized sorts of business contractual and other financial relationships or really was
25:57
captured under this covered relationship the next one shorthand we say close
26:03
relatives but the long hand version is a person who is a member of the
26:10
employee's household or is a relative with whom the employee has a close personal relationship
26:17
so it can be any relative um the operational words here are or the operative words
26:24
here are with whom the employee has a close personal relationship we have no bright line rules for that we
26:31
have no definition for that that's just going to require an exercise of judgment as to as to whether or not someone truly
26:38
has a close relationship but but rather than you wrapped around the axle on the definition let's think about how
26:44
this is likely going to come to you as a question it's likely to come to you as a question because what
26:51
because the employee him or herself brings it to you as a question so if they're if it if it's ringing
26:57
bells and setting off bells and whistles in their own mind then i would say chances are that this
27:03
relative is going to meet that definition because if they felt concerned enough about it that they're bringing it to
27:08
your attention then chances are in their own mind this is someone with whom they have
27:14
a close enough relationship to make it to give them you know reason to for pause
27:21
as we said it also includes member of a household now realize that member of household is
27:26
gets implicated in both prongs of 502. you a member of your household you have a covered
27:32
relationship with so it gets captured under this covered relationship provision but it is also subject to the financial
27:39
interest piece that we're going to talk about in a minute so just keep that in your head that member of household falls into both
27:45
prongs of your 502 analysis
Household Members
27:54
excuse me so let's talk a minute about what constitutes a household member
28:01
um spouses are household members clearly children living at home are household members um some folks have
28:07
their we're the sandwich generation and some of us uh have our parents living with us or in
28:12
in uh in-law suites or whatever but if they're living in the household even if they're in a separate in-law
28:18
suite or an apartment above the garage or wherever um they would still be
28:24
considered members of the household roommates are considered a
28:29
household members living girlfriends and boyfriends um the people who are excluded from this
28:35
would be anybody who's briefly visiting we're not going to have you capture your weekend guests and suddenly you have
28:41
covered relationships with anybody you invite to your house and sort of dissuade you from being
28:47
a host or hostess to your friends but we're really trying to get at anybody who is residing with you
28:54
in your domicile that's really it it's irrespective of whether it's blood kin or whether it's a renter
29:01
um um it's anybody who's who's residing in your in your residence uh
29:07
with you is is a household member um the next set of covered relationships
29:15
is any person for whom the employee's spouse parent or dependent child
29:22
serves or seeks to serve and the slide says in various capacities um and in the in the reg itself is
29:30
it's a it's a litany of positions it's anyone if your spouse your parent or
29:35
your dependent child is not only currently serving
29:41
but is seeking to serve so we're getting at what instances where these people are also seeking relationships
29:47
with these of this of the in this capacity and the capacities are
29:53
it's going to sound very familiar to you officer director trustee general partner agent
30:00
attorney consultant contractor or employee that's a really long list okay so if
30:07
your spouse your parent your dependent child any of those are serving or seeking to serve
30:14
in any of those capacities officer positions directors trustees general partners
30:20
employees but notice we're capturing even more than that sort of like people that you're working
30:26
for in an employer sort of situation it's also capturing anyone for whom you are serving
30:32
that for whom the spouse parent or dependent child serves or seeks to serve as an agent as an attorney
30:39
as a consultant or as a contractor in those instances what is this trying
30:45
to get at this provision is trying to get at your spouse's your parents and your dependent
30:52
child's clients if they have any okay so we're not only looking at
30:58
organizations where they have like an employment or an officer type of position and if that kind of fiduciary position
31:04
but we're also grabbing all of the clients they may have if they're serving in that kind of
31:10
capacity as an agent or a consultant or a contractor or an attorney okay so we're reaching
31:16
we're grabbing a lot of people in this particular covered relationship provision
Employee
31:24
the next one is is going to get to the employee now so this is any person for whom the employee him or herself
31:32
has within the last year served and we've got that same list as an
31:38
officer director trustee general partner agent attorney consultant contractor or
31:44
employee so what we do is at the time that the employee is going to be asked to
31:49
participate in a particular matter involving specific parties this covered relationship would include
31:56
you'd do a one-year look back from the date that they would be asked to participate in the matter you do a one year look back and and and
32:04
it would capture anyone for whom this employee served in any of these capacities during the last
32:09
year and just as i mentioned with the spouse dependent and and parents
32:16
this is capturing not just employer relationships and positions as officer it's also reaching
32:23
back to cat to get former clients because it is also grabbing uh where they served as
32:29
age as agent attorney consultant contractor or employee okay but it's a one-year look back from
32:36
the date that the person would be asked to participate in the matter
32:41
okay now we have the final one which here we're capturing organizations
32:48
where an employee is actively participating
32:54
and we say that participation is active if it involves service as an official of the organization um in a capacity
33:02
similar to that of a committee or sub-committee chairperson a spokesperson directing the activities of the organization
33:10
in other cases significant time devoted to promoting specific programs of the organization
33:15
for example coordination of fundraising efforts is an indication of active participation
33:21
okay what we want to be careful of here folks is if someone is an officer
33:29
of an organization a member of the board of directors or any
33:34
position of that ilk remember if they hold that kind of position we have a 208 concern
33:41
because under 18 usc section 208 those types of positions um wind up
33:48
attributing the financial interest of the organization to the employee the entire financial interest of the organization to the employee so
33:55
we're going to have that 208 financial interest if the nature of this
34:01
affiliation with the outside organization is that of an officer a director a trustee a general partner
34:07
or an employee okay but if they're only actively participating
34:13
eg they are a chairperson of a subcommittee or something then we're looking squarely at a 502
34:20
covered relationship and not a 208 imputed interest um it i finally want to note here that
34:27
if somebody merely pays dues or contra makes donations to an organization and
34:32
they simply just have like mere membership in an organization they go to meetings they pay their dues
34:39
but otherwise don't have any participation over and above sort of a routine membership type of
34:45
level participation that's not going to be sufficient to trigger the covered relationship provision so
34:53
those things wouldn't be captured as a covered relationship
35:00
so then the next thing we need to determine is once we know that this person that the employee is
35:05
working on a matter and they have a covered relationship then we kind of have to bring those two pieces together
35:10
and we have to say okay well but is this person with whom they have the covered relationship is this entity with whom
35:17
they have the covered relationship are they a party or do they represent a party
35:23
to this specific party matter
35:30
so then i'm going to hearken back to what i said at the beginning and i want to beat this drum again so here what we're talking about is when
35:38
we're talking about is the covered relationship um are they a party or do they represent a party
35:43
what we mean by that is is the person or the entity involved in the matter are they a named party to the
35:49
matter or are they a party that's involved in this matter it does not mean
35:55
is the person or entity affected financially by the matter we don't care whether or not they're
36:01
affected financially by the matter we don't care whether the specific party matter will have an effect or no effect on the
36:08
financial interest of the person or entity with whom they have a covered relationship all we care about is is that person or
36:17
is that entity going to be involved in this matter are they a party or do they represent a party to the
36:24
matter and then our final analysis point
Final Analysis Point
36:32
is whether or not given the totality of the circumstances given all of the facts
36:37
as we know them e.g the nature of the particular matter the nature of the covered relationship
36:44
the the the the degree to which the the entity with whom they have a covered relationship
36:49
is represents a party to this matter then we look at the totality of those circumstances and we say given what we know do we
36:57
think a reasonable person would question the employee's impartiality in the matter
Reasonable Person Standard
37:04
and so we do have to have an understanding of what this reasonable person test is like what are we looking
37:10
for when we're talking about the reasonable person oge's uh perspective on this and
37:18
what our understanding of the reasonable person standard for purposes of 502 is the reasonable person is a person who
37:25
is armed with all of the relevant facts so they have more than just simply the
37:32
optics of looking onto the situation they are an informed observer of the
37:37
situation so that's why we talk about a reasonable person armed with the relevant facts
37:44
that's the standard we're using to determine whether or not someone would have questioned the employee's impartiality
37:51
um we do not take into account and you should not take into account
37:57
the employee's reputation for honesty and integrity and some might say well that doesn't
38:03
make sense but at the end of the day um it's kind of like just the facts
38:08
please um the facts that we laid out beforehand about what the nature of the particular
38:14
matter involving specific parties is who the covered relationship is etc are all knowable facts i mean those are
38:20
things that can be demonstrable and then there is an act of judgment that has to go into play in terms of
38:26
hmm is this the a circumstance where the agency is concerned that someone might question the outcome
38:32
of the matter if they were to find out that this employee you know had a covered relationship with
38:37
one of the parties you know and that is an exercise of judgment but that's distinct and separate from
38:43
somebody just asserting well we're going to let jane work on this because we know she's an honest
38:49
person there's no real verifiable way to measure you know a reputation for
38:55
honesty and integrity other than you know i believe this because i've seen it you know and
39:01
so we wouldn't want the employee to use that as the basis for making a determination about whether it was
39:06
appropriate for them to participate because if that were the case every single person would say there's not a problem right because it was only your
39:12
reputation for honesty and integrity who's gonna say i'm a really dishonest you know horrible creep of
39:18
course you can't trust my you know impartiality um nobody's gonna say that so we wouldn't
39:24
want the employee using that as a standard we should not be using that as a standard for measuring whether or not
39:30
um whether or not we want someone to participate and it's appropriate for them to participate in a matter
39:39
so there is no bright line test for a reasonable person there's no really clear right or wrong
39:45
answer necessarily and really it does come down to i think in many respects it's a risk assessment
39:51
for the agency and some agencies are more risk averse than others so i think tent would tend to be more
39:57
conservative on the reasonable person uh test and maybe other agencies are not
40:03
we really do put that back to you in the agency to be making those determinations and og is not very likely
40:10
to second guess you on your reasonable person determinations simply because you are in possession of
40:15
facts that we simply can't be in possession of and you understand your organization's
40:21
needs better than we can and your mission and your and your function and your purpose um and and the ins and outs of the
40:28
particular matters that people are being asked to participate in so we are not going to substitute our judgment for you
40:33
in this instance but i do think you should approach it as a risk assessment like what is the
40:39
risk to us if we allow this employee to participate in this matter
40:44
what is the likelihood that this the outcome of this matter could be questioned that the integrity of this
40:49
process could be questioned um you know in a contracting matter that we could have a bid protest
40:55
um that's kind of the classic example but but it really is a matter of you balancing your agency's interests and
41:01
the risks that you're willing to assume um in order to allow an employee
41:06
to participate under certain circumstances
Example Scenario
41:13
so let's move on to the first exercise that i'd given you and again this is not
41:18
um the purpose of this exercise is largely just to give you an illustrative example
41:24
of of like how this process works and and what we would want you to sort of key in on and some of the decision
41:31
points that you would have to make given a particular fact pattern and so if you if you want to get out
41:37
your copies of your scenarios i mean we obviously have it up here on the slide but if you we've given you copies of that as well
41:42
so if you wanted to take notes on that um and get that handy
41:47
um this is our scenario which is uh marie works as a division head for the
41:52
federal communications commission and she came to the fcc eight months ago from a large law firm
41:59
she's asked to participate in an fcc meeting with representatives of comco to discuss its appeal of a licensing
42:05
decision and a partner in her law firm her former law firm from the firm she came from is
42:12
representing the company in its appeal okay so those are our basic facts um and
42:17
we've broken the table down into the constituent questions that we discussed earlier which is you know
42:23
is there a covered relationship is there particular matter involving specific parties um and would a reasonable person uh
42:30
is the covered relationship i'm sorry a party or do they represent a party to the matter and would a reasonable person question
42:36
the employees and partiality um but if you remember the steps that i added to above
42:42
which i've given you an example of here and i'm going to go back i'm going to go back to that slide in a minute but
Steps to 502
42:48
remember that our first step with respect to 502 is basically to make sure we've covered all our bases with 208
42:55
make sure you don't have a 208 issue before you jump into 502 or that you've identified any 208 issues before you
43:01
jump into 502 so very quickly i just want to do a real
43:08
quick sort of like look at this for 208 and just raise some of the questions that you would want to
43:13
verify before you know before immediately launching into 502
43:19
we see that marie recently came into government she's only been in government eight months
43:25
she's been asked to participate um in a meeting with representatives to discuss an appeal and it's her former
43:33
law firm that's going to be representing the company and its appeal so presumably they're going to be present at this
43:39
meeting so one of the questions we would want to ask would be what
43:45
what would we want to know with respect to marie's relationship with her former law firm
43:56
well we'd want to make sure to verify whether or not she had any sort of
44:01
lingering financial interest with the law firm that could take many forms or guises and and we don't have
44:08
that information in front of us but that would be something you would want to verify you'd want to look at her file you'd want to ask her
44:14
just to make sure that uh for example that she didn't have any sort of like continuing payments or payouts from the
44:21
firm we don't know what her former position was with the firm but depending upon what it was
44:26
she could have had uh severance payments of some sort capital count payments um there's any
44:32
variety of things that could still give her a lingering sort of vestigial tie financially to the firm
44:39
including any kind of like retirement or pension plans and things like that now those types of interests might not
44:45
necessarily be immediately disqualifying but they might be so again when you have
44:52
a situation like this make sure that you have all the answer to answers to all of your 208 questions
44:58
before you jump into 502 so we're going to assume so that we can move on and do the 502
45:04
exercise um c208 keeps creeping in and trumping all of these other things we try to do
45:10
208 keeps rearing its head but for purposes of moving on
45:16
excuse me um we're going to assume that she's clean we're going to assume that maybe she was just of counsel that
45:22
she didn't have any really big ties to the firm that she rolled her account her pension account over and and she's good
45:28
she's clean she's got no financial attachments to her former firm any longer so now we're just squarely in 502.
45:36
so who does she have a covered relationship with
45:44
she's presumably gonna have a covered relationship with her former law firm and why is that
45:52
and that would be under the definitions of covered relationship at b four it's the little four a little roman
45:58
four paragraph which is she has a cover relationship with any person for whom she has within the last
46:04
year served as an officer director trustee general partner
46:10
or employee so presumably she was at least an employee she may have been a former partner whatever her relationship
46:17
we know she had some sort of employment relationship with this firm and it's under the guise
46:22
of that definition of covered relationship that she she continues to have a covered relationship with them now because she's
46:29
only been out she's only been away from the firm for eight months so if we do a one-year look back now
46:34
that's definitely within the one-year look back um for former employers so she has a cover
46:40
relationship with the firm and the question is is this a particular
46:45
matter involving specific parties so we have to figure out is there a particular matter involving specific
46:51
parties so what's she being asked to participate in it's a meeting with representatives
46:59
now is a meeting in and of itself necessarily a specific party matter
47:05
no it's not i mean og has said in various guises and various occasions that the meeting itself is not necessarily a
47:13
specific party matter that you really do need to look at the content of the meeting and what's
47:18
going to be discussed at the meeting and so i think we need to dig a little
47:23
deeper here and look at what's actually going to happen at this meeting what is going to be the topic of conversation so when we look at the the the meeting
47:31
it's going to be specifically with comco and presumably her former law firm and it's to discuss comco's appeal of a
47:38
licensing decision so would an appeal of a licensing decision be a specific party matter
47:45
yes it is it is very clearly a specific party matter so she's being invited she's being asked to
47:51
be involved in a specific party matter so is the the entity with whom she has a covered relationship the law firm
47:58
are they a party or do they represent a party to the matter
48:04
they're clearly representing comco so at the very least they're representing a party to the matter
48:11
and then would a reasonable person question marie's impartiality
48:18
um again this would be something that each agency has to decide for itself based on
48:23
the totality of the circumstances based on you know what the need for the employee to be part of that would be um
48:31
my inclination just facially looking at this would be to say that i'm i think a reasonable person would likely
48:36
question her impartiality but there might be mitigating circumstances in some agencies where some agencies would say
48:42
we don't think that that somebody would but what i want to point out here um is i
48:48
want us all to be really careful about coming to the wrong conclusion on
48:55
the reasonable person question and substituting what should be a
49:00
judgment that you make in authorizing their participation and using that as your reasonable person
49:06
determination and let me explain myself here what i mean by that is it's far better
49:12
for you to err on the side of caution in these types of judgment calls
49:17
and to say you know particularly in this particular circumstance to say you know we think that yeah a reasonable
49:23
person is probably likely to question marie's impartiality but if you really need her service if for whatever
49:30
reason you really needed to participate in this and you think that the agency's need kind of overcomes that
49:36
appearance concern then authorize it and we're going to talk about authorization in a little bit later
49:41
we're going to talk about the processes and the factors that you have to take into consideration when you're authorizing
49:47
but but i would i would recommend you go that route rather than say we want her to work on
49:53
it so we're just going to say that the reasonable per person wouldn't question her impartiality so that we can
49:58
have this person work on this matter there are better more transparent more defensible ways
50:05
to get your employee to be able to work on a matter that you want them to work on notwithstanding an appearance
50:10
consideration that will work better for you and be more defensible
50:15
than to say well yeah we knew about it but we didn't think anybody would question our impartiality
50:22
so again my suggestion to you is you know you can always err on the side of of caution with the reasonable person
50:30
question and still find there are mechanisms to allow an employee to participate if you
50:36
really think their participation is is essential so don't short shrift the reasonable
50:42
person question in order to get a result that you can get through a better mechanism which would be
50:47
an authorization
50:52
okay so that those are the steps that you would
50:58
take and we sort of force marched you through an analysis um for
51:04
the for the covered relationship provision so now we're going to move on to the 502
51:10
financial interest now here um we've given you steps again
51:16
the steps again and there some of them are similar to um the covered relationship again we start
51:22
with are there any 208 concerns and particularly here folks because here
51:27
we are talking about whether or not the matter will have a direct and predictable effect on the
51:33
financial interest of members of employees household we are really bumping up against 208 pretty closely
51:40
here and we're going to talk about this and you're going to see this illustrated in in the example we're going to talk about
51:45
here in a minute but this is really where you have to be sure that what you're dealing with is not a
51:52
208 problem but is in fact a 502 and exclusively a 502
51:58
financial interest consideration okay so eliminate any 208 concerns first
52:05
um is the matter in question going to be a particular matter involving specific parties
52:11
is the matter likely to have a direct and predictable effect on the financial interest of a member of
52:16
the employee's household and then again we have that final would a reasonable person with knowledge of the relevant
52:21
facts question the employees impartiality those are our steps for our 502
52:27
financial interest analysis and i talked about 208 concerns but i
52:34
want to really talk about 208 concerns
Two types of household members
52:41
one place where 208 and 502 dangerously overlap and
52:48
i will be quite honest with you i don't know why we did not incorporate this into the
52:53
regulation because i think it is really a trap for the unwary here and i always mention this in every 208
53:01
course and 502 course i offer when we're talking about household members there are two
53:07
types of household member whose financial interests are
53:13
will always be imputed to await interests they will never ever ever be merely 502
53:20
financial interests and those are the interests of a spouse or a minor child
53:28
if we remember back to 208 and actually i one of the handouts we gave you and if
53:33
maybe we'll i'll take a moment here to get you to locate that handout i gave you a handout
53:38
i posted a handout on the web um that was it was a table it's a table that has two different columns on it
53:45
um one is relationships under 18 usc section 208 and the other is covered relationships
53:51
under 502b if you don't have it in front of you no mind but it just
53:56
illustrates for you precisely what i'm talking about if you look under the imputed interest
54:01
under under 208 spouse and minor child are fine their financial interests
54:07
are always imputed to the employee always always always always under 208 okay so if you if
54:14
the employee is going to work on a specific party matter that's going to directly and predictably
54:20
affect the financial interest of a member of this household and those
54:25
members are his spouse or his minor child are we re are we dealing with impartiality
54:31
or are we dealing with 208
54:36
we're dealing with 208. so that analysis that we've talked about
54:42
where the employee is under 502 where the employee is not to participate in a specific party matter
54:48
if the outcome of that matter would directly and predictably affect the financial interest of a member of his household
54:54
that 502 aspect of financial interest is only going to apply
55:00
to household members other than the spouse or minor child
55:06
if the matter is going to directly and predictably affect the financial interest of the spouse or minor child
55:11
it is always going to be a 208 conflict of interest and it's always going to be have to be handled and remediated as a
55:18
208 conflict of interest it is not and will never be a 502 impartiality concern
55:27
similarly but not identically similarly we always have to be really
55:33
careful when we're looking at something that's going to affect
55:39
the financial interest of someone who may be a dependent of the employee and that could be
55:46
and i mean like an economic dependent um and that could be um adult children sometimes we're still
55:52
living at home i'm sure many of us have had that your child graduates from college and and they come back home
55:57
um so so in circumstances where you have like adult children living at home who
56:03
are still economically dependent on the employee um sometimes you can have parents who
56:08
are financially still dependent or financially dependent on the employee living in the household
56:14
anytime you've got a circumstance where there's a matter the employee's going to work on that's going to affect the financial
56:20
interest of somebody who's economically dependent on the employee
56:25
you have to be really careful in that circumstance because if the if if that household member is
56:32
economically dependent on the employee then it could very well be that you're not only going to affect
56:38
that household members financial interest in that matter but that matters by extension can't help
56:44
but affect the financial interest of the employee because the employee is providing you know the economic uh
56:50
well-being of this individual in their household i don't have
56:56
i don't know explicitly when this might come up for you um but i just want to alert you to it
57:03
that you can have circumstances anytime you're dealing with affecting the financial interest of people who are living in the house with
57:10
the employee you really have to look long and hard to make sure that the that the magnitude of that effect isn't
57:17
going to be so grand that it's not only affecting that household member but by extension it can't help but
57:23
affect the employee's financial interest because of the economic realities of that of that household
57:28
okay i'm probably belaboring this but i just i think it's really important that we make certain that when
57:34
we're dealing with this particular provision of 502 we know when we're dealing with 502 and to look
57:40
out for when it might actually bleed over into a 208 conflict
Financial interest
57:47
so as we said before with the 502 financial interest provision again we're concerned with particular matters
57:53
involving specific parties direct and predictable effect likely
57:58
on the household members financial interests
58:04
this is very similar to what we talk about under 208 um is that you know is is it likely that
58:10
this this matter will um will have an effect on the financial interest which is to say is it
58:17
more than just merely speculative is there a real possibility that the matter will affect
58:22
the financial interest and then again we have the final you
58:28
have to question whether a reasonable person with knowledge of the relevant facts would in fact uh question the and
58:35
partiality so let's look at our next exercise our next next example
58:42
um and we're going to look at this through the lens of the financial interest piece first okay so here's our scenario
58:49
we've got joseph he's at nitza he's at the national highway traffic safety administration um and he's just recently been assigned
58:56
to a gm recall case um we don't know the specifics of it we just know it involves
59:01
gm and it has to do with their with a recall of something um joseph's 21 year old son his adult
59:09
adult son still lives at home um and he works on the line at a gm
59:15
plant okay so who is the household member
59:20
the household member is his his adult son um what is the household member's
59:27
financial interest now this gets kind of interesting because we would have to look at that we
59:33
would have to ask ourselves what is what is joseph sun's financial interest in his job at gm so that would be something we
59:38
would have to we would have to look into and we would have to say okay clearly he's got a salary one would
59:44
assume he may have a pension or or a retirement or something of that ilk so we would want to take a look at
59:51
that because those are all the financial interests that we'd have to be be concerned about he might have stock
59:58
we don't know we would want to check and see if he had any stock in gm so we would want to ask you know what is
1:00:03
the total the totality of your son's financial interest in his job with gm
1:00:10
um so then we'd ask you know is there a particular matter involving specific parties
1:00:15
well i think that a case to a recall case would be something akin to like an
1:00:22
investigation or looking into gm exclusively so they
1:00:28
would clearly be a named party to this and so this would clearly be a gm recall case would be
1:00:34
a specific party matter and then this gets to be the tricky part because this is really key
1:00:40
because the answer to this question the answer to this question is only sort
1:00:46
of the first part of our analysis this gets us to the 502 question but it
1:00:51
may not still get us to the 208 question so let's let's start let's start with uh will
1:00:57
this matter likely have a direct and predictable effect on the household members
1:01:02
financial interest this is tricky um
1:01:10
clearly nitsa would have to make a determination and they're in a better position to know
1:01:17
what the possible fallout from any particular recall case would be um and
1:01:24
what the what the fallout with the ultimate fallout would be from this particular case
1:01:29
we clearly don't have enough facts here to make this determination but let's talk a minute about the things
1:01:36
that we would want to take into consideration we would want to know whether the
1:01:42
outcome of this gm recall case could somehow affect
1:01:50
his son's salary or continued employment at gm is it possible that this thing
1:01:57
could cause gm so much financial harm that they close
1:02:02
plants with that it's a question of well would
1:02:07
this would the plant where his son works necessarily be one of them that would be affected so is that too speculative
1:02:14
um so that and that so that's in the context of just his salary and continued
1:02:19
employment so on the basis of just salary and continued employment there may or may not be a direct and predictable effect
1:02:26
we need to know more about exactly how the case was going to affect gm and consequently how that would then
1:02:32
possibly affect his son's employment at a particular gm plan
1:02:39
but let's say joseph's son has things other than just his salary and continued employment if
1:02:45
he for example has stock interest in gm
1:02:50
then that means that he is a part owner of gm it means he has an equity interest
1:02:56
in gm and that for our purposes for our analysis purposes means that anything that could affect gm is
1:03:03
going to be deemed to affect his son's financial interest because his son
1:03:09
owns stock okay so if we're looking at the sun having a stock interest in gm
1:03:15
that i think we could say that the outcome of the recall matter is going to affect
1:03:20
gm in some way so since his son owned stock his son his financial interest
1:03:28
would be directly and predictably affected by the outcome of the recall case okay and that's if you own stock so you
1:03:34
see you see where i'm going here the analysis this whole analysis is really going to depend on the nature of
1:03:40
the of the financial interest that joseph sun has and the nature of the matter and the
1:03:45
nexus between those two things okay but then i want to sort of take you a step further and maybe these
1:03:52
facts wouldn't necessarily have to concern us too much but but let's let's use some worst case scenarios with our
1:03:59
analysis of these facts okay we're going to go a worst case scenario let's say that for whatever reason what
1:04:06
joe does at nitza in his role that the outcome of this gm recall case could so catastrophically affect gm
1:04:14
that without question joe's son is going to lose his job let's just go
1:04:20
for the the gut-wrenching worst case scenario joe's this matter joe's working on has
1:04:26
the potential to put his son out of a job okay well we clearly have a 502 problem here because that's directly
1:04:33
predictably affecting the financial interest of a member of the household
1:04:38
but here's where it gets tricky under 208 because his son is living in the house
1:04:45
so his son currently has his own income he's got a job at gm or whatever but if his son loses his job there's
1:04:53
you know a colorable sort of fallout to joe financially because the presumption being that i guess joe
1:04:58
starts picking up his son's bills or unless he orders him out of the house or whatever but you see what i'm saying
1:05:03
there could be in that kind of a circumstance now we have to look beyond 502 when we have to
1:05:09
seriously consider whether what we're looking at is the matter so affecting the ma
1:05:15
the financial interest of the member of the household that it is actually by extension
1:05:20
affecting excuse me the employee's financial interest so now we've got a 208 concern that
1:05:27
trumps the 502 concern now i hope i haven't sort of taken you
1:05:33
guys too far afield and further confused you on the point but i just thought this was a nice example to illustrate
1:05:40
how complicated this can get and how quickly and how while it mirrors while the 502
1:05:46
stuff mirrors 208 it can under some circumstances actually implicate 20208 as well
1:05:54
um so in this case i think then questioning whether or not the reasonable person would question the
1:06:00
employees impartiality um i think there's a good case to be made for yes they probably would but
1:06:05
again that that's that's an agency by agency determination you know case-by-case determination
1:06:10
on the totality of the circumstances
1:06:16
but we're not done either because one thing i did want to i just sort of for the sake of completeness here
1:06:22
we analyzed that under the 502 financial interest piece because it fell within the ambit of that
1:06:27
but it also comes in under the covered relationship piece so i want to walk us through the covered
1:06:32
relationship analysis for that same fact pattern so you can see how it
1:06:38
it also implicates that provision of 502. so again that joe nitza a gm recall case
1:06:46
his son lives at home works for gm so who does joe have a covered
1:06:52
relationship with he's got a couple covered relationships
1:06:58
here he has a covered relationship with his
1:07:04
son because that is under b two little i
1:07:09
in the reg that is a person who is a member of the
1:07:15
employee's household he is that or who is a relative with whom the employee has a close personal
1:07:21
relationship and presumably he's that as well so that all falls within the end of that one covered relationship
1:07:27
he's a member of the household he's a relative with whom the employee has a covered relationship so let's let's walk through the rest of the
1:07:32
analysis looking only at that covered relationship okay so his cover relationship with his
1:07:38
son we've said it's a particular matter involving specific parties is his son a party or does his son
1:07:46
represent a party to the gm recall case
1:07:53
it doesn't appear to be i highly doubt that he is if he works on the line in some gm plant it's probably not likely that he's going
1:07:59
to be a party to the gm recall case so i would argue probably no in this in
1:08:07
any similar instance we can end our covered relationship analysis here because joe's son
1:08:12
is not a party nor does he represent a party to the gm recall case so we're clear on 502 there but we can't
1:08:20
stop there because there's another covered relationship that joe has in this scenario
1:08:25
and who's that with
1:08:32
that's with under paragraph b three little i a person for whom the
1:08:39
employee's spouse parent or dependent child is to the employee's knowledge serving
1:08:45
or seeking to serve as an officer director trustee general partner agent attorney consultant contractor employee
1:08:52
now we could we might make an argument that he's not really dependent because he's self-sufficient he's economically
1:08:57
self-sufficient but i think it would be a point that you'd want to clarify i mean he is living in the household
1:09:02
you know is this a dependent child you know um
1:09:08
and in that case if you call him a dependent child if he if he qualifies as a dependent child we're looking at his employer and his
1:09:15
employer is gm so now we're saying okay so now the
1:09:20
covered relationship is gm it's a specific party matter gm is clearly a party to the matter
1:09:26
and so we do have to ask the reasonable person question under the covered relationship provisions
1:09:31
okay so again just be just be real careful with these and realize that you can slice and dice these several
1:09:38
different ways and you can have both prongs of 502 be implicated in the same fact pattern
1:09:44
um so just make sure you're being really thorough about that
1:09:50
and finally we get to the third of the provisions this is that catch-all provision that we
1:09:55
talked about earlier which is kind of like the bucket where you go when something doesn't fit
1:10:01
squarely under the covered relationship provision or the 502 provision
1:10:08
and in effect what that provision says is we recognize that
1:10:14
we have not identified any and all circumstances where a reasonable person might
1:10:20
reasonably question and employs impartiality in participating in a matter
1:10:26
and so we've we've put this here to time and just let everybody know if there are other circumstances that
1:10:35
cause you heartburn um you can ask yourself would a reasonable person question my
1:10:40
impartiality in this matter and you know and not participate in that matter
1:10:47
in in with respect to the catch-all um
1:10:54
if if you as the agency ethics official if the employee comes to you for example
1:10:59
you can invoke the catch-all if it doesn't fall within the provisions if the employee comes to you with a set of facts and they don't fall within
1:11:06
either of those other two provisions you can invoke the catch-all and you can make the reasonable person determination
1:11:13
likewise if you have independent information i don't know how you would arrive at
1:11:19
that but if for whatever reason you have independent information in advance of the employees participation and you have the
1:11:24
opportunity to um counsel the employee not to participate in the matter you can invoke the catch-all
1:11:30
to have the employee not participate in the matter um but you can't really go back post-facto
1:11:37
and admonish an employee for not invoking the catch-all if post-facto after they've already
1:11:43
acted you think the circumstances were such that maybe they shouldn't have because they are not required they are
1:11:50
not required to ask themselves the reasonable person question in anything other than whether it's a
1:11:55
specific covered ma covered relationship circumstance or in the 502 financial interest um
1:12:02
circumstance it's only when their situation falls within the ambit of one of those two
1:12:07
prongs that they are required to ask themselves would a reasonable person with knowledge of the relevant facts question my
1:12:12
impartiality um so just so just so that you know you
1:12:18
can invoke this you can invoke this if somebody comes to you you can say you know in the base of the catch-all i'm i'm i'm saying i think a reasonable
1:12:24
person would question your impartiality and those things will come up in circumstances for example where it's not a specific party matter
1:12:31
maybe it's a regulatory matter or something or where it involves somebody other than
1:12:36
one of the finely articulated covered relationships but you think it gives it gives rise to you know a sense of
1:12:43
you know it's probably not appropriate for the person to participate you can you can invoke the catch-all
1:12:50
provision um and the thing we'd like to remind agencies really actually and and this is probably more to the point
1:12:56
you always have management discretion to assign or not assign something to someone so you really don't have to like rely
1:13:04
on the catch-all provision um you know management can say look we just don't think you're the appropriate person to
1:13:10
be to be participating in this in this matter so we're exercising our discretion and we're not just not going to assign you
1:13:16
or allow you to participate in this matter um so we're not i mean i guess our
1:13:22
advice to you is that there are other ways of exercising your inherent authority without necessarily having to
1:13:28
point to um this particular provision in in 502 if you have a circumstance
1:13:33
like that um impartiality remedies
1:13:41
the the de facto default kind of remedy is disqualification i mean that's what it says upfront that an employee should
1:13:46
not participate in so when you have a circumstance where someone um
1:13:52
meets one of the prongs of of 502 the immediate remedy is that they don't participate in the matter
1:13:59
we also have what is called an impartiality authorization and i talked about this before when i was talking
1:14:04
about not substituting um an authorization for uh for a reasonable person
1:14:12
determination and that's that provision is found in in 502 d
1:14:20
and then really what this provision gets to is first you have to make sure
1:14:26
that this participation is not going to violate 208 so again you have to eliminate 208 as any possible concern
1:14:34
and then the agency you as the agency are making the determination that notwithstanding that you have a
1:14:40
circumstance where a reasonable person might question the employee's impartiality in a matter the government's interest in that
1:14:47
person's participation outweighs that reasonable person concern so this is really
1:14:53
sort of a balancing of the government's interests exceed any fallout from any optics that
1:15:00
might be might in here in this employee's participation in the matter um in the in both the pro
1:15:08
and the participant guide that i gave you but then also in the regulation itself
1:15:15
at 502 d
1:15:20
it talks about the authorization by the agency designee
1:15:26
and it talks about factors which should be taken into consideration and i just want to walk through this quickly
1:15:32
because i do want you to be mindful of what the what the what the criteria are
1:15:37
that you're really gonna have to weigh before you issue someone a five or two authorization you have to look at the nature of the
1:15:43
relationship involved the effect that the resolution of the matter would have upon the financial
1:15:49
interest of the person involved in the relationship the nature and importance of the employee's role in the matter
1:15:56
the extent to which the employee is called upon to exercise discretion the sensitivity of the matter the
1:16:01
difficulty of reassigning the matter and adjustments that may be made in the employee's duties that would reduce or
1:16:06
eliminate the likelihood that a reasonable person would question the employees of impartiality so we really are you're
1:16:12
being asked to like map out and it's basically you creating your defense for this decision and being as transparent
1:16:20
about it as possible and i think that that's really where the safety in an authorization is
1:16:26
is in that anybody who wants to come in and let's face it people second guess our decisions all the time
1:16:31
so if anybody wants to come in and second guess a decision that you've made you've got it in writing you've got the
1:16:36
rationalization you've got the justification you've laid out all the facts and you've
1:16:42
made your case for why the need for this person's involvement in this matter outweighed
1:16:47
the concerns that you had about any question about the employees impartiality
1:16:52
and i would emphasize too that when you give an employ an employee an authorization
1:16:59
it can be a partial authorization it doesn't have to be carte blanche it doesn't have to be black and white it
1:17:05
doesn't have to be they're either disqualified or they are just full hog into the into the matter
1:17:10
you can give them a partial authorization that allows them to participate only in the portions where you really need them and then maybe
1:17:17
carve them out of other parts of the matter that maybe are more sensitive or more controversial or that
1:17:24
could could raise you know greater concerns so that you can kind of get the best of both worlds
1:17:29
um so i think a lot of people aren't aware of that you can you can do a partial authorization it doesn't have to be a
1:17:35
full-blown um you know feel free to participate completely um these determinations
1:17:43
um i think don't necessarily have to be in writing i'm questioning myself here before i say
1:17:49
that i want to take a real quick look before i commit to that um
1:17:58
it's really at the agency designee's discretion or when requested by the employee that it says it should be reduced to writing
1:18:04
and my advice to you and i think this is a best practice is any time you're issuing an authorization it's best to keep you safe and to keep
1:18:12
the employees safe so that the employee knows what they're allowed to do expressly and what they're not allowed to do and so that you have a
1:18:18
record of that understanding to document it in writing and keep it in the employees file or in
1:18:23
an advice and counsel file i think that's just the safe the safe harbor you know way for everybody to
1:18:29
make sure that that um everybody's clear about what's permitted and what isn't
1:18:34
um and my final sort of parting thought on impartial impartiality authorizations is they cannot and do not remediate a
1:18:43
208 conflict so if you missed a 208 conflict
1:18:48
and you gave someone an impartiality authorization and they participated in a matter and later it turned out that they
1:18:54
actually had a 208 conflict that impartiality authorization does not help them
1:19:00
because it cannot remedy a statutory conflict it can only remedy a regulatory
1:19:06
appearance concern so we've covered the waterfront of 502
1:19:12
today i i tried to give you as much additional information and enough facts to make it
1:19:19
come alive for you and be a little bit more understandable for you if you have any questions about anything
1:19:25
i discussed today you can either contact your desk officer of course that's your first point of
1:19:30
contact or you can certainly contact me my email address is c l
1:19:38
k a n e p i o g e dot gov
1:19:45
i'll spell that again it's c l k a n e p
1:19:51
i o g e dot gov and my phone number is 202
1:19:58
482 9252 again that's 202 482-9252
1:20:09
i hope everybody found this useful today we look forward to having you back with us next week for our advanced
1:20:14
practitioner series and um and thanks very much and enjoy the rest
1:20:19
of your afternoon thank you that concludes today's
1:20:25
conference you may disconnect at this
1:20:30
time you

