Welcome to OGE's foundational training on the 18 U.S. Code (U.S.C.) 208(a) elements. This training is being released in conjunction with a job aid that details relevant legal resources and background for each element of 18 U.S.C. 208(a). The job aid will be available on OGE’s website and on the training platform come January 2026.
The purpose of the 18 U.S.C. 208(a) Job Aid is three-fold. First, to assist ethics officials in analyzing 208(a) questions. Second, to teach ethics officials to review 208(a) elements in sequential order. And third, to direct ethics officials to relevant resources for each element. These relevant resources include regulations, Office of Legal Counsel, or OLC, opinions, legal advisories, trainings, case law, and other available OGE guidance.
18 U.S.C. 208 is foundational for much of ethics work, including and especially financial disclosure. It is the criminal statute OGE most commonly receives agency questions on. It is also the criminal conflict of interest statute that is most frequently prosecuted by the Department of Justice.
Here is a general overview of the key legal history of 18 U.S.C. 208(a). The criminal statute was originally published in 1962.16 years later, an OLC legal opinion was issued in 1978 that introduced the direct and predictable effect test. OGE published its regulation 5 Code of Federal Regulations (CFR) 2635 Subpart D in 1992, which introduced the direct and predictable effect test to the 18 U.S.C. 208(a) analysis. Finally, OGE regulation 5 CFR 2640, published in 1996, interprets and is the implementing regulation for section 208(a).
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As a refresh, here are the six elements of 18 U.S.C. 208(a). The top five elements are drawn from the criminal statute directly, while the sixth, the direct and predictable effect test, is derived from OGE's regulations at 5 CFR 2640.103(a).
18 U.S.C. 208(a) applies to an officer or employee of the executive branch of government who participates personally and substantially in a particular matter which to his knowledge he has an imputed financial interest. The direct and predictable effect test provides that an employee is disqualified from participating in a particular matter when there is a direct and predictable link between the government matter and a pecuniary gain or loss to the employee.
An important caveat to understand when analyzing the elements of 18 U.S.C. 208(a) is that some of the relevant regulations and definitions are duplicative across OGE's regulations. Keep in mind that 5 CFR 2635 Subpart D was published pending the issuance of more extensive regulations interpreting 18 U.S.C. 208(a)18, while 5 CFR 2640 interprets and implements 18 U.S.C. 208.
Here, you can see the duplicative definitions across both subparts. There are duplicative definitions for personal and substantial, particular matter, financial interests, and direct and predictable effect.
The direct and predictable effect test is an element that ethics officials seem to struggle with the most. Oftentimes, agencies go straight to this test rather than analyzing each of the elements of 208(a) beforehand. This is incorrect and skips many steps. The direct and predictable effect test is not in the original criminal statute. As I previously mentioned, it was introduced through a 1978 OLC opinion and incorporated through OGE's regulations.
There is much legal guidance concerning application of the test in the job aid, but the test should not be viewed as the primary analysis for 18 U.S.C. 208 questions.
This is the sequential order of the six elements. Ethics officials should not skip elements when analyzing an 18 U.S.C. 208 question. Remember, there are no shortcuts in 18 U.S.C. 208.
5:57
For example, ethics officials should not skip ahead to the particular matter element without first establishing that the issue involves an employee participating personally and substantially.
OGE's guidance has always been that if the 208 analysis meets all of the elements and the only element you're unsure of is the final direct and predictable effect element, i.e., if the 208 analysis could go either way, then it is better to consider a 208 remedy like recusal or a waiver. Otherwise, the agency is risking that the DOJ could come to a different conclusion.
In sum, these are the main points I hope my audience leaves with after this training. For one, each element of 18 U.S.C. 208(a) has its own legal background and analysis. All elements of 18 U.S.C. 208(a) must be applied in sequential order. And finally, there are no shortcuts when analyzing 18 U.S.C. 208. Ethics officials should especially avoid relying on the direct and predictable effect test when analyzing 18 U.S.C. 208(a) questions.
Here we're going to do a quick overview and introduction to the 18 U.S.C. 208(a) Job Aid. As you will see, each element is organized by sequential order. So, we will start with the officer employee of the executive branch.
Each element includes a quick blurb, provided by OGE, that explains a quick legal history of the element and provides further background about what each element covers.
Under each element, you will find a general guidance section where you can find relevant regulations, OGE guidance that's been issued in the past, and also relevant OLC opinions like we have here.
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Some elements also include subcategories of guidance. You'll see here, under the employee section, we have independent agencies, special government employees, or SGEs, and interns.
Moving on to element two, participates personally and substantially. Again, you'll see a quick blurb. Then, for general guidance, relevant regulations, OGE guidance that is relevant to this particular element, and relevant case law.
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Moving on to element three, particular matter. Again, regulatory definitions, OGE memoranda or guidance, case law, and here we have also linked to a 60-minute training video and a job aid that was previously issued in 2014.
For the knowledge element, again we provide a quick legal history of the knowledge element and how OGE approaches it, relevant regulations, OGE guidance, and then three relevant cases.
Moving on to financial interest, you will see the OGE has actually issued a lot of guidance for this particular element. So, we do have the general guidance section, but then we have additional subsections which cover outside organizations’ financial interests, spouses’ financial interests, and outside employment interests. Again, each subsection contains relevant OGE guidance, OLC opinions, or case law.
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Finally, we have the direct and predictable effect test. You'll find the general guidance or the relevant regulations here, OGE guidance, and the OLC opinion that introduced the direct and predictable effect test.
Additionally, OGE has included additional resources that may help with 208 research.
And, as an added bonus, we've included an elements checklist. This is intended to be a way for ethics officials to break down their 208(a) questions and be able to review each element individually.
And, if the ethics official has a question about a specific element, you can link back to that element's original page to view relevant resources.
And that is the 18 U.S.C. 208(a) Job Aid.
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Thank you very much for your time. The 18 U.S.C. 208(a) Job Aid is available under the course materials.

