18 USC 203 and 205

0:00
I'm please to introduce Chris Schwarz senior associate counsel from OG Margie LaVine assistant counsel from OG Jenna
0:07
Mella assistant Council from OG they going to kick off our event with a discussion of 18 USC
0:13
20325 so over to you all all right can you hear me all right
0:20
we're 100% there excellent uh good morning my name is Chris Schwartz I am Senior associate council with the
0:27
general council's office at the office of government ethics I'm joined by my colleagues uh Jenna Mella and Margie
0:33
LaVine and today we will be discussing two topics uh related to the criminal conflict of interest laws 18 USC 203 and
0:41
205 those laws generally prevent employees uh from representing outside parties back before the United States
0:48
government with an intent to influence or receiving compensation that is derived from representational
0:56
Services you're all familiar with these laws you deal with them probably every week if not every day you've got
1:02
something in your inbox dealing with one of these laws generally in the context
1:07
of career employees or other employees who are currently with you and they say
1:13
I'd like to have a second job I want to work at the mall on the weekend I'd like to uh work for a nonprofit I want to do
1:20
some probone own work those are amazingly interesting questions we're not going to focus on any of those today
1:27
uh the reason why is because we are preparing for for the risks that are associated with election uh and
1:33
transition which are largely with transitioning employees employees who are coming into government and employees
1:38
who are going out of government and the unique risks that they can pose under the conflict of interest laws so uh we
1:45
will uh be really delving into two issues the first as I said is going to be dealing with incoming and outgoing
1:51
employees largely tied to compensation Arrangements they may have that might trigger at 203 or 205 and then we're
1:58
also going to talk about really interesting exemption uh that applies to both 203 205 that allows employees to uh
2:06
serve as personal fiduciaries of individuals and Estates we understand that these are
2:12
complex topics we know that they're complicated we encourage you to come up with questions as we talk please hold
2:18
them till the end but please come up with them we want to hear your your questions that's how we're all going to
2:23
work to learn this this area together uh and uh for those who are joining us
2:28
virtually please drop them into the chat and our folks over here will will get them to
2:34
us now for the
2:39
uh man hold on one
2:44
second okay it's just taking a while um apologies for that for the first part of
2:50
the conversation we're going to be talking about the provisions at 203 and 205 A1 that prevent employees from
2:57
receiving pay uh from receiving pay uh for representational activities such as uh
3:06
attorney's fees payments from lobbying payments from Consulting Services uh
3:11
provided before the government today's focus is going to be on incoming and outgoing employees again attorneys
3:18
lobbyists Consultants others who engage in representational work uh who want to either retain compensation for work that
3:25
they may have started before they came into government or are going out the government and they're looking at a job
3:31
where they might have pay compensation that might be tied to some work that actually happened during the time that
3:36
they uh were in government um and uh that can be partnership she shares as we
3:43
get into it could be contingency fee cases and how that can implicate 203 and 205 uh the good news is it's complicated
3:50
the better news is Jenna is here to help us learn about this area and talk about it the even better news is we're working
3:57
on a legal advisory that's going to cover a number of these topics uh particularly on incoming employees uh
4:03
and currently that's with the office of legal council for their informal consultation the second part of our
4:09
conversation is going to be focused on a recent legal advisory that we just put out legal advisory La
4:15
2405 uh and Margie's going to talk about that uh and that focuses really on this
4:20
exemption that allows for employees to serve as personal fiduciaries and represent uh the uh the principles back
4:28
before the the government government uh in that role so let's dive into our first topic
4:37
um you know I would say some of you have probably had these conversations uh employee comes in they
4:45
come from a large Law Firm they come from a large uh lobbing shop and they say look I'm done with that I'm here for
4:51
the government uh but you know I still have to get paid out you know I did did do all my work I like to get my last
4:57
final payments and you have to say hold on wait a second you might not be able
5:02
to receive some of those payments you might need to rearrange your pay structure because there's these two laws
5:09
18 203 and 205 that might prevent you from receiving compensation while you're in the government that's tied to cases
5:16
against the government and usually the employee goes what uh and then you explain it to them second time uh and
5:22
then they go why and the reason why is because Congress did not want employees
5:29
to have Financial incentives to uh help outside parties in cases in which the
5:35
United States was a party or had a direct and substantial interest the idea being if your payday is kind of
5:43
contingent on something that's happening before the government you have an incentive to maybe help that outside
5:50
party either throw the case throw some information do something that might be
5:55
advantageous to that outside party now a lot of that's cover covered by 18 UC 208
6:01
totally understand 203 attacks it from a different direction it says we're not going to say you can't work on it maybe
6:07
that payday is too juicy we're going to take that payday off the table you can't have that money that's also why it has a
6:15
post employment part that we'll talk about in a little bit uh sounds like good policy right I
6:22
think it's a good policy Congress that was good policy uh but as all things are in the legal World it really comes down
6:27
to the Brass tax on the element So today we're going to talk about who's affected who are we should be looking out for as
6:33
ethics officials who's coming in the door who do we want to be thoughtful about we're going to talk about the elements of the law we're going to talk
6:40
about what types of payments and and compensation arrangements are problematic and then we're going to talk about how you can help your uh you can
6:47
help your uh your employees avoid these issues early on so Jenna let's get
6:53
started uh who do we need to be mindful about sure so when you're thinking about
6:59
section 203 and 205 A1 issues you want to identify folks who might have these
7:05
issues as early as possible because unlike other conflicts recusal is not a
7:10
remedy neither are waivers so typically issues under 203 and 205 A1 are going to
7:17
come up for incoming and outgoing employees who are attorneys with law firms but other types of businesses such
7:24
as lobbying firms consulting firms they also might engage in representational services that could raise 203 or 205 A1
7:32
issues next slide please so let's look at two examples of
7:38
employees who might encounter issues under these statutes first we have Alex
7:43
they are an incoming employee to the doj who is leaving their position as a
7:49
partner at a large international law firm we also have Ryan an outgoing
7:54
employee who is leaving the doj to join the partnership of a medium-sized Regional law firm because Alex and Ryan
8:01
are attorneys who are leaving and going to law firms they are the type of employee that you want to consider for
8:07
203 and 205 A1 issues let's remember them because we're going to be talking about them again back to you Chris great
8:15
so great so now we know who uh we want to be on the lookout for who are the
8:20
employees that might have this problem you might say well what's this problem uh so this problem is the application of
8:28
two laws one is 18 years 203 and the other one is 18 UC 205 A1 these two can
8:33
overlap they can also cover different types of payments so we're going to talk about them separately and we're going to start with at 203 not just because it's
8:41
sequentially first but also because it's the one that often is the most important to figure out uh and it can have the
8:47
more complications so uh in a nutshell 18 203
8:54
says a person cannnot uh uh directly or indirectly receive receive compensation
9:01
in exchange for their own representational services or the services of another that's important
9:06
let's just put a pin in that we'll we're going to talk about that in a second so long as those Services occur during the
9:11
time that the person is an employee uh and they occur in a federal
9:17
Forum like in an agency or Department Federal court and they involve the United States as a party or United
9:23
States has a direct and substantial interest said it was a nutshell it's not really so we're going to have to unpack a little bit of that before or we get
9:29
into uh how it applies um but let's talk about two elements first and I want to
9:35
focus on these because these are the ones that give a lot of breadth to 203 and can actually this is where we get
9:41
some of our post employment application some of our concern for incoming employees first is that the compensation
9:48
doesn't have to be in exchange for the employees Services themselves it can
9:54
derive out of representational services done by any other person Bob did the
10:00
work I'm getting the pay that's a problem the other is the timing element
10:06
and you see at the top we highlighted it says a person not limited to officer or employee interesting the statute says
10:13
whomever it doesn't say an officer or an employee can't receive it says whomever can't receive so long as the services
10:20
are connected or occur during the period of time that person is an employee they can't receive pay derived
10:28
in exchange for for those services that means that I might leave government and
10:34
if the services occurred during the period of time that I was an employee all the other elements are met the fact that I'm no longer an employee doesn't
10:41
prevent me from violating 203 because I accepted that payment the
10:47
timing of the services matters the timing of the payment does not for 203 purposes right Jenna can we talk a
10:53
little bit how that works out in practice absolutely let's look again at Alex and Ryan
10:59
so as partners at law firms both Alex and Ryan stand to receive a partnership
11:05
share from their respective firms for those of you who don't know a partnership share is a payment that law
11:10
firms make to Partners based on the total income received by The Firm so in
11:15
these cases both of their firms follow a typical partnership calculation and payment schedule specifically they
11:21
calculate and pay partnership income for the whole previous calendar year each year in January so as an incoming
11:28
employee Alex is leaving the partnership at their firm on June 30th to join the doj on
11:34
July 1st if Alex stays on his firm's usual partnership share calculation and
11:40
payment schedule they won't receive their payment ship their partnership share until the following January and
11:46
that share will be calculated including income from the that the firm received
11:52
from representations after Alex starts in government so from July 1st to December 31st since that partnership
11:59
share includes compensation from representations made after Alex starts in government it could raise two or
12:06
three concerns now on the post-government side Ryan is also leaving the doj to accept a partnership
12:12
position at a regional Law Firm on July 1st when their new law firm calculates their partnership share in January it
12:19
will look back at the whole previous calendar year and that means Ryan's share will include payments from six
12:25
months of work at the law firm that occurred while they were a government employee from January 1st to July 1st
12:32
given the timing of these payments we could be looking at a 203 issue so the next thing we need to consider is
12:38
whether or not the law firm engages in the sort of work that might be prohibited under Section 203
12:45
Chris excellent uh so uh as you saw on the slide a couple back when we had the
12:51
elements of 203 available to us it only pre PR prevents employees from receiving
12:58
pay if it's an exchange for representational services you say what's representational Services okay so
13:04
there's three elements that we look at and we drive this largely out of our post employment law which covers sort of
13:10
representational services when you leave government so very similar elements and so we we see the two laws as speaking to
13:17
each other on this type of uh type of element representational Services covers really uh uh three things you have to
13:24
have a communication or appearance it has to be before one of the people that are listed in the Federal forum and uh
13:30
you know Department agency officer Court Marshal uh federal cour court I see one
13:36
of my colleagues laughing at that um and uh it has to be on behalf of a third party and uh it has to be done with an
13:42
intent to influence with the government so you've probably seen we've put out legal advisors recently on the intent to
13:48
inflence element as it relates to 205 also covers 203 uh and
13:54
207 uh you know I think the thing that we want to keep mindful here is represent often times we think about
13:59
representational Services as lawyers like it's a lawyer thing but it's not
14:04
representational Services can be broader um we've said Consultants can make representational Services lobbyists can
14:10
make representational Services if you're here for our earlier conversation with nominees there was an engineering firm
14:16
that was making representational services so you have to be mindful that it's broader than just attorneys which
14:24
is why when we said who are you looking for we didn't just say look at your attorneys
14:29
next a representational service is only problematic uh if it's before a Federal
14:36
Form uh so Department agency Etc and the United States is either a party or it
14:41
has a direct and substantial interest now if the United States is a party easy to figure out you know if the SEC is
14:48
bringing a case against you uh you know the SEC is going to be part of that there are figuring out whether the
14:54
United States has a direct and substantial interest can be much harder so we've put out some elements in our
14:59
post-employment regulation which you can also look at for these purposes but it's things like does a component have a
15:06
financial interest would it affect our operations and our and the way that we we we engage with the application of our
15:13
statutory framework um you know are we part of this through the proceeding you know do we file briefs do we have
15:19
witnesses that have to show up is there something more than an academic interest and you say I can figure that out for my
15:26
agency I can't figure that out for other agencies and that is one of the practice points
15:31
that you have to work into your practice as you're adjudicating whether the government has a direct and substantial
15:37
interest is that you will need to reach out to other agencies you might need to reach out to the Department of Justice
15:43
to ask this question one of the things we always say is look at the case that
15:49
you're looking at that the person's brought up if you're looking at on a Case by case basis look at are there
15:54
statutes are there regulations are there things that are you know what's the underlying case what is what are the the
16:00
merits of it and is there something that you could say oh we know that this deals with uh harmful activity at a workplace
16:08
maybe OSHA might be the right place that we want to go to to ask that question reach out to them uh and that's really
16:14
the best way to figure out if the government has an interest not just your agency um so uh Jenna again how does
16:22
this play out in practice right so we're looking again at Alex and Ryan so since
16:28
they both stand to receive partnership shares from law firms you as their ethics official has decided to
16:34
investigate whether or not these firms work on matters involving representational services in matters
16:39
whether us is a party or has a direct and substantial interest so for Alex you look up their law firm and you uncover
16:46
that it has a robust government relations practice which includes representing clients on US Government investigations contracts regulatory
16:53
matters you also see from recent news releases that it has several active US government investigations right now and
17:00
So based on all that information you determine that Alex's Law Firm engages in representational services and in
17:07
matters with the us as a party or has a direct and substantial interest now as for Ryan you look up
17:14
their firm and you see it has a significant antitrust practice from a review review of news articles you find
17:20
that the firm has engaged in several antitrust actions in federal court so you know it engages in representational
17:26
services but when you ask Ryan does the law firm have any matters whether the US is a party or has a direct and
17:32
substantial interest Ryan replies no the law firm is not currently representing any clients in litigation against the us
17:39
and it hasn't done so in at least 5 years additionally I will not have any case in federal court and I will not be
17:45
representing any clients on matters involving federal law so that response is not super
17:51
helpful to us simply because the law firm doesn't have any business involving litigation against the US does not mean
17:58
they don't engage in matters where the US has a direct and substantial interest Additionally the second part of their
18:04
response focuses on their own personal case load but because they are a partner we need to look at the business of the
18:11
whole Law Firm so you ask Ryan a couple follow-up questions after those questions you find out that the law firm
18:19
is currently representing company Z in a high-profile antitrust action against
18:24
company X you have discussions with the F FTC and do J and find out that because
18:31
the FTC also has a case against company X on similar facts the US has a direct
18:38
and substantial interest in that antitrust action so now you know Ryan's Law Firm provides representational
18:43
services and in matters where the US has a direct and substantial interest given
18:48
your understanding of both Alex and Ryan's Law Firm practices and their compensation packages you've determined
18:55
that they both might encounter issues under Section 203
19:01
excellent excellent so we have uh so far gone through how 203 operates now we're
19:07
going to spend a little time trying to identify and avoid the payments that might trigger 203 so Jenna take it
19:15
away okay so the first step when identifying possible issues under Section 203 is to First understand the
19:22
details of the compensation Arrangement let's discuss some common Arrangements that you might come across with your
19:28
incoming or outgoing employees so one common type of compensation Arrangement that could
19:33
raise two or three issues for incoming outgoing employees are fee sharing Arrangements these are Arrangements that
19:40
allow individuals to partake in the compensation received by another person by pooling and splitting their earned
19:46
fees common forms of these Arrangements include partnership shares like we saw with Alex and Ryan but also fee
19:52
splitting Arrangements even client referral fees if the referral fee is tied to the value of representational
19:57
services provided this sort of arrangement poses a 203 risk because again 203 applies not only
20:04
to compensation and employe receives for work they perform but also those provided by others and by sharing in
20:10
those fees the employee runs a risk of a 203 violation if any of those fees are
20:16
attribut attributable to covered representational services that overlap with their Federal
20:22
service so how can incoming and outgoing employees with Fe share Arrangements avoid issues under section
20:29
203 well employees really should work with their non-federal employer to ensure that their compensation
20:35
Arrangements do not reflect income from work performed on representational Services occurring while they are a
20:41
federal employee now in O's experience some of the really large law firms that frequently have people coming in and out
20:48
of government are familiar with the need to come come up with the resolution for these issues also section 203 has a
20:55
payer offense at A2 meaning that it's a criminal violation for others to pay the employee any compensation prohibited by
21:02
203 so employers are equally incentivized to work with employees on coming up with a resolution for
21:08
problematic Arrangements now for fee share Arrangements a common manner of resolution is to calculate the employee
21:15
share of fees without including any compensation from representational Services during their government service
21:22
basically limiting the pool from which their fee share is calculated for example thinking back to Alex who is
21:28
joining the doj on July 1st if Alex's firm agrees to calculate their partnership share using only income from
21:36
representational Services received by The Firm before July 1st that would solve the 203 issue because Alex is not
21:44
receiving compensation from representational services that overlap with their federal
21:49
employment so that's the most common and straightforward manner to resolve issues arising from pre share Arrangements but
21:56
in some situations it may be appropriate to expl other resolutions for example fixing the employees fee share based on
22:02
an estimate of future earnings that's a resolution that we discuss in OG advisories 99x 24 and 93X 31 so check
22:12
out that guidance for more information on that sort of resolution now there are other
22:19
arrangements that might look like they could solve section 23 issues for fee shares but they actually won't because
22:26
they still permit an employee to receive compensation ation from prohibited representations during the government
22:31
service in some respects let's look at some of those impermissible resolutions uh in the context of Alex so Alex's Law
22:39
Firm has suggested a couple of Arrangements that won't resolve the 203 issues in one resolution the law firm
22:46
proposes calculating Alex's partnership share using the firm's standard partnership share calculation method for
22:52
the full year but because Alex will only be at the firm for the first six months of the year January to June the law firm
22:59
would discount their partnership share by 50% now this proposed remedy will not
23:05
resolve the 203 issues because the partnership share calculation would
23:10
still include compensation from covered representational Services during the time Alex will be in government starting
23:16
on July 1st 203 is still an issue even if that share is ultimately
23:22
discounted now as another alternative The Firm proposes using one of the permissible resolutions we discussed on
23:28
the prior slide but because Alex would be receiving a lesser partnership share due to the exclusion of covered matters
23:35
The Firm wants to make up the resulting disparity so they proposed changing Alex's partnership share calculation to
23:42
be a little more generous even though Alex's partnership share even though the pool from which
23:48
the partnership share is calculated would even though the pool from which the partnership share is calculated
23:54
would wouldn't include compensation from prohibited representations the fact that the firm has changed their standard
24:00
partnership calculation method in and of itself might raise issues because they're trying to make up for that
24:06
resulting disparity so that is not a permissible resolution
24:16
either sorry I'm having a slide change is
24:25
you okay apologies that okay let's change gears a little bit move away from fee shares and talk a little about
24:31
contingency fee arrangements as another form of compensation Arrangement that your incoming employees in particular
24:37
attorneys might have that could raise two or three issues so a contingency fee Arrangement
24:44
is one in which an attorney or Law Firm agrees that payment or the amount of legal fees received for a case is
24:50
contingent on the successful outcome of the case if a contingency fee case is
24:56
still pending when an employee enters government and the US is a party or has a direct and substantial interest a
25:03
continued interest in a contingency Arrangement would raise 203 issues for an incoming employee even if they stop
25:10
working on the case personally when they join the federal government let's look at this a little
25:16
more closely through an example to understand why so in this case we're still looking at Alex they are an
25:21
incoming employee and in this case they have an interest in a contingent fee Arrangement and the underlying case will
25:28
still be pending when Alex begins their government service Alex wants to know
25:33
whether or not retaining this interest would raise 203 concerns and the answer is yes it would even though Alex will
25:41
stop working on the case when they start federal employment someone else at the firm is going to keep working on that
25:47
case after they start government service and they'll keep working on the case until it's resolved and when it is
25:53
resolved the payment will cover not only the time that Alex worked on the case but also the time that someone else at
25:59
the firm was working on the case while Alex was in government therefore Alex would be receiving compensation from
26:05
covered representational services that overlap with their government employment if they receive payment on that
26:11
contingency fee Arrangement okay so how can employees
26:19
with interest in contingency of Fe Arrangements avoid issues under Section
26:25
203 for incoming employees there are a few methods one manner is to adjust the
26:31
employes interest in the case to a fixed sum that is not dependent on the outcome of the case basically something closer
26:37
to salary or set fees for the case another method is to irrevocably
26:43
assign the employees interest in the contingency feed arrangement to another individual this resolution is discussed
26:50
in OG informal advisory opinion 99 X20 so be sure to check out that advisory if
26:57
to better understand the relevant requirements for that sort of resolution now another resolution for
27:02
incoming employees is simply to Forfeit their interest in the contingency fee Arrangement now that's a resolution
27:08
that's available whenever there's a 203 issue but this solution might always be palatable however incoming employees
27:15
with contingency fee Arrangements might be interested in the solution if for example they just do not think that the
27:21
case is going to be successful and they don't expect to actually get anything from the contingency Arrangement at all
27:28
now for outgoing employees because a payment on a contingency Fe case relates to the entire length of the
27:35
representation outgoing employees should ensure that they just do not acquire an interest in a contingency Arrangement
27:41
and a covered matter that was pending while they were a federal employee okay Chris back to
27:47
you excellent thank you so up until this time we've been talking about one of the
27:53
two laws that you need to keep in mind we've been talking about 18 203 and that's because there's
27:59
uh it wants to do its own thing uh uh that's because there's a little bit more
28:04
play in the joints and how you can resolve some of those issues as we'll see in a second 205 A1 is a more narrow
28:10
prohibition it can also be a much harder prohibition to overcome there's less options available to you um so you are
28:19
all probably very familiar with at 205a to that's the one that says you can't represent employee outside parties back
28:26
before the government for our current employee that's where we go for folks who are coming into government they also
28:32
need to be mindful about A1 now A1 has two clause in Clauses in it the first
28:37
one says an officer or employee may not act as agent or attorney in Prosecuting a claim against the United States for
28:44
the most part that restriction is going to be covered by A2 already uh so we're not going to focus so much on that today
28:52
it's the second part that we want to focus on A1 says an officer employee may
28:57
not receive any gratuity which we have interpreted to mean
29:02
compensation or receive a share or interest in a claim against the United States in consideration of assistance in
29:09
the prosecution of a claim against the United States again this is a restriction on receiving pay arising from certain types of cases involving
29:15
the United States uh but it is not the same as 18c 203 so a couple key
29:22
differences that you need to keep in mind and see how these there's a vend diagram sometimes they overlap sometimes
29:27
they don't overlap uh there are I would say three things that you want to be
29:32
really mindful about that's different between 205 A1 and 203 the first is what matters are
29:39
covered 18 203 covers representational services in any particular
29:46
matter uh that's pretty broad 205 A1 only covers uh receipt of payment that
29:54
is rising from consideration in assistance of a claim against against the United States a claim against the
30:00
United States generally is a request that's a nice way of putting it a request that the government pay on a
30:07
litigation or other issue that you're dealing with it's a money claim um who performs the services as we said 18c 203
30:16
that can cover payment that is derived from work that is done by yourself or
30:21
any other person 205 A1 is not the same right it says you the work that you did
30:27
your cons consideration in assistance of uh prosecution so 205 A1 is focused on
30:32
what has happened by the officer or employee themselves and the most important difference between these
30:39
two at 203 cares about when the services happen did that happen when the person
30:45
was a government employee 205 A1 cares about when you get the payment so what
30:51
it says is you can't get the payment if you're a government employee so that can make it a little bit harder
30:58
to uh to rectify as Jenna will tell us about in a second all right let's look at one more
31:06
example to flesh out when 205 A1 issues might arise so in this example we are
31:12
looking at Alex again Alex is joining the doj on July 1st in their work at the
31:18
law firm Alex personally participated in a particular matter involving a claim
31:23
against the US specifically the matter involves a claim for attorney's fees that would be be paid by the
31:29
US the case concluded on June 15th so there is no ongoing representational
31:35
services in the case but payment of the attorney's fees is still pending and
31:40
will still be pending when Alex starts their Federal service it's scheduled to be paid by July 31st so Alex is trying
31:48
to determine whether receipt of the outstanding attorney fees payment on July 31st would raise 205 A1 issues and
31:56
the answer is yes it would because Alex one personally participated personally participated in the matter
32:03
excuse me two the matter involves a claim against the US and three Alex will
32:09
receive payment on the claim after starting Federal service this Arrangement would raise 205 A1 concerns
32:17
but note it would not raise 203 concerns because the matter concluded on June
32:22
15th and there will be no ongoing representational Services there will not be an overlap between between the
32:28
representational services and Alex's Federal service but because the payment itself will be received during Alex's
32:35
Federal service 205 A1 remains a
32:40
problem so what if an incoming employee does have a 205 A1 issue either in
32:46
addition to or separately from their 203 concerns because of a fee sharing Arrangement or a contingency fee
32:52
Arrangement based on the prosecution of a claim against the US
32:57
because 205 A1 focuses on the timing of the payment there is no way for an
33:03
employee in government to receive a payment prohibited under 205 A1 during their service the only permissible
33:10
manners of resolution are either to one receive the payment before assuming the duties of their position or two forfeit
33:18
the money now on the other end for outgoing employees 205 A1 will not be a concern
33:26
because it's focused on the timing ofay payments an outgoing employee will just typically not have an issue under 205 A1
33:32
for a payment they receive after leaving
33:38
government okay so now that we've spoken about the ways in which 203 and 205 A1
33:43
issues can arise and be resolved let's take just a minute to talk about how to
33:48
spot these employees who might have issues under these statutes on the front
33:54
end so in advance of transition OG advises ethics offices to connect with
34:00
hiring officials across your organization hiring officials are in the best position to screen incoming
34:07
employees who might have employment interests that could raise 203 or 205 A1
34:12
concerns we've provided on this slide a list of screening questions to help ethics officials and hiring officials
34:19
identify incoming employees who might have two or three or 205 A1 issues this slideshow will be available on the
34:26
website for The Institute for ethics and government and we encourage you to review these slides and keep them on
34:31
hand as a resource we have also provided some questions here that are specific for
34:37
incoming attorneys who might have outstanding contingency fee
34:44
Arrangements now on the other end outgoing employees should also be counseled about 203 if they're leaving
34:50
to join a law firm a lobbying firm or a consulting firm and they will be compensated with firm profits from
34:56
representational services that occurred during their government employment think of Ryan from our
35:01
earlier examples now remember 205 A1 compensation is only prohibited while an
35:07
individual is a government employee so 205 A1 is just not a concern for outgoing employees okay Chris back to
35:15
you excellent so those are some complicated issues um so I am very happy
35:20
we're looking towards uh legal advisory on that I also uh want to do a shout out to two people who are not with us uh in
35:27
the room today uh Leah stomberg and Marian Lamont who have been working with Jenna on that legal advisory uh we're
35:34
going to change gears here and we're going to talk a little bit about an exception that we uh just wrote a legal
35:39
advisory on so Margie do you want to kind of take it away yeah okay thank you Chris I'm gonna move
35:47
back okay so I first want to acknowledge that um this exception the personal
35:53
fiduciary exception is one of multiple exceptions to sections 2 203 and 205 but
35:59
we're going to just focus on this exception today because as Chris mentioned we recently issued a legal
36:05
advisory about it and we want to share that Guidance with you today uh before we get to the guidance uh let's just
36:13
confirm what exactly the personal fiduciary exception
36:18
permits the exception permits federal employees to represent certain family
36:24
members their parents spouse or child or for any person or their estate before
36:30
the federal government if the employee is serving as guardian executive
36:36
administrator trustee or other personal fiduciary and the exception applies
36:42
whether this representation is compensated or not but there are a
36:47
couple of limitations on using this exception and they are summarized in the second half of the slide and they're um
36:54
also uh spelled out in further detail in the in the text of the exception so
37:00
specifically the exception is available only if the employee gets prior approval
37:05
from the government official who is responsible for the employees appointment to their position and the
37:12
employee has not personally and substantially participated in or um supervised in their official capacity
37:19
the matter in which they want to serve as personal fiduciary so an example of um what this
37:29
exception permits would be if let's say an employee works at the Department of
37:34
Defense and they have an adult child with disabilities and they want to uh
37:40
serve as the child's guardian and in that role would want to represent their
37:45
child before um the Social Security Administration in a benefits
37:50
matter this personal fiduciary exception would allow them to do that representation before the SSA
37:58
provided that the employee gets that prior approval and the employee has not
38:03
worked on or supervised the matter in their government government capacity which would not be a concern in the
38:10
hypothetical I raas because the employee in uh works at Department of Defense but
38:15
it would be a concern and it would be need need to be addressed If instead the employee worked at um the Social
38:22
Security Administration so keeping that example in mind we can understand why
38:28
Congress included this exception with its limitations um in in sections 203
38:33
and 205 and why it matters to employees it's really an acknowledgement
38:38
that some employees will have these roles and responsibilities in their personal lives that don't generally
38:45
raise ethics issues but without this personal fiduciary exception could technically violate sections 203 or 205
38:53
if the roles involve representations before the government so the exception is allowing these typ
39:00
typically innocuous roles to proceed without criminal consequences um again
39:05
provided that the employee follow those two limitations with prior approval and not participating which you can see are
39:13
designed to catch any ethics issues with the personal fiduciary role two things
39:18
about getting the prior approval under this exception it's a separate prior
39:24
approval requirement than any um outside activity supplemental prior prior
39:30
approval requirement that your agency may have so if an employee does want to
39:35
serve as a personal fiduciary at your agency they may need to get prior approval both under your supplemental um
39:42
and under this exception and in terms of who is the um approving official at your
39:49
agency um under the exception it's the uh official responsible for the
39:54
employees appointment that may or may not be the employees supervisor that
39:59
authority to approve may be delegated at your agency so it's important to figure
40:04
out who that approving official
40:10
is and here are all of the elements of the personal fiduciary exception um I
40:15
would note that the exception is in both sections 203 and 205 and it's word for
40:22
word the same exception uh in both sections and you can see um we've
40:27
highlighted the term or other personal fiduciary um it's not a term that is
40:33
defined in 203 or 205 and it's not defined anywhere in the conflicts of
40:39
interest statutes so understandably over the years some questions have come up
40:44
for some of you um who uh get asked about this exception regarding the meaning and scope of this term or other
40:51
personal fiduciary which other roles besides the four um listed in the
40:57
exception Guardian executive administrator and trustee uh would would
41:02
count as a personal fiduciary um for example would Powers of Attorney qualify for the exception and that is um what
41:12
our legal advisory addressed um specifically when an employee qualifies
41:17
as a personal fiduciary for purposes of this exception and the specifically the legal
41:24
advisory notes that if you look at the four roles that are spelled out in the exception Guardian trustee administrator
41:32
and executive they all have in common the legal authority to exercise another's rights duties privileges on
41:40
their behalf uh often but not necessarily as a result of the person's
41:45
incapacity or death and OG concludes from that commonality among the four
41:51
listed roles that a personal fiduciary for purposes of this exception would
41:56
include include any role where an employee has been granted the legal authority to manage a person's Affairs
42:03
or a state on their behalf and the legal advisory gives you specific examples of
42:09
roles that meet that definition of personal fiduciary they are listed um in
42:15
the second half of the slide and they include conservatorships curatorship Guardians at lium uh personal
42:22
representatives and Powers of Attorney
42:27
see if I can get it the legal advisory um also talks about some limitations on
42:33
applying this exception and they're listed on on this slide so first the
42:39
exception does not cover representation of organizations such as corporations
42:44
and llc's so if an employee uh has an outside position with an
42:51
LLC this exception does not allow the employee to apply on behalf of the LLC
42:57
for a grant with a federal agency uh the second limitation that we
43:03
spell out in the legal advisory is that it does not the exception does not extend to actions that go beyond the
43:09
scope of authority that is granted to the personal fiduciary so if an employee
43:15
is granted a power of attorney to manage their Sister's medical care decisions um
43:22
they cannot use this personal fiduciary exception to uh represent the sister
43:27
before the government on financial matters or other um matters that don't
43:32
involve um healthc care decisions um and the representation has to comply with other laws like the
43:40
criminal all the criminal conflicts of interest laws and um and the standards of conduct uh and we uh I just uh put a
43:47
reminder at the bottom of the slide that there are these two limitations that are spelled out um in the exception that um
43:54
also limit the use of this exception the prior approval um and not
44:00
participating so whether you've gotten uh questions from employees about this exception or not uh we think this
44:07
guidance is important to share with employees um perhaps as part of outside
44:13
activity training and I also want to note that we issued a legal advisory in 2012 on a different aspect of this
44:20
exception uh specifically the the scope of the terms parent and child so please
44:26
um incorporate that into the guidance you share as well um sometimes these
44:31
personal roles come up unexpectedly and employees don't necessarily know that they have uh
44:39
ethics implications at work because of the familial personal nature of these um
44:44
these roles so um it's it's important that they have awareness of this exception and that they need to consult
44:50
with you and and get the prior approval um and uh it's also a good idea to to
44:56
check in with your approving official for this exception um particularly if they're not an Ethics official to make
45:01
sure they uh know the the scope of the exception and and have our guidance on
45:09
it so that um concludes our presentation and we'll stop recording
45:15
now and open up the floor for questions
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