welcome to an overview of
0:03
post-employment ethics
0:06
since 1872 the comings and goings of
0:08
employees into
0:09
and out of federal government service
0:12
have been a concern
0:14
in the subject of various legislation
0:16
regulation
0:17
and executive order and that continues
0:20
to this day
0:24
referred to colloquially as revolving
0:27
door restrictions
0:28
the current body of post-employment
0:30
related law and regulation
0:32
which includes but is not limited to 18
0:34
usc section 207
0:36
addresses concerns with unfair access to
0:40
and undue influence on government
0:42
decision makers by former employees
0:45
these restrictions largely prevent
0:46
former employees from
0:48
switching sides on matters and in some
0:50
cases require a cooling off period from
0:52
interaction with the government
0:57
so why do we care and clearly we do
1:00
care one of the earliest articulated
1:04
reasons for enacting revolving door
1:06
legislation
1:07
was to prevent the misuse of proprietary
1:09
information
1:10
by former government employees on behalf
1:12
of private parties
1:14
in matters against the government
1:18
as the u.s court of appeals noted in usb
1:20
nassar
1:21
in upholding the constitutionality of
1:23
the switching sites provisions of 207a
1:27
the purpose of protecting the government
1:29
which can act only through agents
1:31
from the use against it by former agents
1:34
of information gained in the course of
1:36
their agency
1:37
is clearly a proper one
1:42
another interest of the government in
1:44
revolving door restrictions
1:46
was to limit the potential influence and
1:48
allure
1:49
that prospective future employment may
1:51
have on a current
1:52
federal official in brown v dc
1:55
board of zoning the court addressed the
1:58
concern
1:59
that a current government employee not
2:02
be
2:02
influenced in the performance of public
2:04
duties by the thought of later reaping a
2:06
benefit
2:07
from a private individual
2:10
clearly here is where the conflict of
2:12
inter-statute 18 usc section 208
2:14
is a close companion to the
2:16
post-employment restrictions
2:18
in addressing the undue influence of
2:20
private interests
2:21
on government decision making
2:24
this idea is echoed more shall we say
2:26
pointedly
2:27
in usv conlon the nagging and persistent
2:31
conflicting interests of the government
2:32
official
2:33
who has his eye cocked towards
2:35
subsequent private employment
2:39
the idea of unfairly cashing in by
2:42
switching sides is reflected in the
2:44
discussions
2:45
of proposed amendments to 207 in the
2:47
99th and 100th congresses
2:51
207 should prevent the corrupting
2:53
influence
2:54
and the appearances of such influences
2:57
when a federal official leaves his
2:58
government post to
2:59
cash in on his inside knowledge and
3:02
personal
3:03
influence with those persons remaining
3:05
in the government
3:08
and finally the executive branch in its
3:10
implementing regulations to 207
3:13
provides the broadest rationale for
3:14
revolving door restrictions
3:19
the restrictions are directed at
3:20
prohibiting certain acts by former
3:22
employees which involve or may appear to
3:24
involve
3:25
the unfair use of prior government
3:28
employment
3:30
so it is not only actual unfair use but
3:33
even the appearance of
3:34
unfair use of prior employment that is
3:36
at issue in our current 207 restrictions
3:42
to summarize post-employment
3:43
restrictions exist to address
3:45
a host of risks the risk of unfair
3:48
access to
3:49
and use of inside information
3:52
prospective employment
3:54
that risks skewing decision making by
3:56
current government employees
3:58
undue influence from former employees on
4:01
behalf of private interests
4:03
and the unfair use of government
4:04
employment and affiliations
4:06
generally
4:11
these risks have real-life consequences
4:16
misconduct can lead to accusations of
4:19
waste fraud and abuse
4:21
which in turn may lead to investigations
4:24
and congressional inquiries which in and
4:26
of themselves can be quite disruptive
4:29
they can also lead to sanctions and
4:31
penalties
4:32
not only for former employees who may be
4:36
held criminally liable for certain
4:38
conduct
4:39
but also for private individuals and
4:41
companies
4:42
who may face debarment and other
4:45
criminal or civil penalties for their
4:47
roles
4:48
all of these consequences detract from
4:50
the ability of the agency to achieve its
4:52
mission
4:54
and ultimately public trust pays the
4:57
price
4:58
and that price is not inconsequential
5:03
so what do we as ethics counselors and
5:05
educators need to know to help protect
5:07
our agencies programs and operations
5:10
and to meaningfully educate our
5:11
employees about their revolving door
5:13
obligations let's begin with the primary
5:17
post-employment restrictions for which
5:19
oge has
5:20
interpretive authority that's 18 usc
5:23
section 207
5:25
18 usc section 207 has eight distinct
5:28
post-employment provisions
5:30
it is the most complex of any of the
5:33
criminal conflict of interest statutes
5:36
now to make this a less daunting
5:38
prospect for you we have grouped the
5:40
provisions
5:41
according to breadth of coverage that is
5:43
to say
5:44
the number of employees likely to be
5:46
covered by a particular restriction
5:53
here we begin with the primary
5:55
post-employment restrictions and by
5:58
primary we mean those that cover the
6:00
greatest number of employees
6:02
and those are 207 a1 a2
6:05
and c 207a1 is a permanent
6:09
representational bar
6:11
for specific party matters in which the
6:14
employee participated personally and
6:15
substantially while a government
6:17
employee
6:18
207 a2 is a two-year representational
6:21
bar
6:22
again reaching to specific party matters
6:25
in which the employee had pending
6:26
under their official responsibility 207c
6:30
is a one-year representational bar for
6:33
certain senior employees
6:35
for any matter where they are seeking
6:37
official action
6:39
these are the authorities you are most
6:41
likely to be giving post employment
6:42
advice on
6:43
and they are the restrictions oge
6:45
provides the greatest degree of training
6:47
and interpretive guidance on
6:51
the second greatest number of employees
6:53
will be affected by 207d
6:55
and 207f1 207d
6:59
is a two-year representational bar for
7:01
very senior employees
7:03
for any matter where they're seeking
7:05
official action
7:06
207 f1 is a one-year bar for
7:10
both senior and very senior employees
7:13
on representing aiding or advising
7:16
a foreign entity with the intent to
7:18
influence a decision of the united
7:20
states
7:22
the final group which are the fewest
7:25
number of employees affected
7:27
are 207 b 207 207f2
7:30
and 207l 207b
7:33
is a one-year bar on representing aiding
7:36
or advising
7:37
any other person concerning an ongoing
7:40
trade or
7:40
treaty negotiation in which the employee
7:43
participated
7:44
207 f2 reaches only to the us trade
7:48
representative
7:49
or the deputy u.s trade representative
7:51
and it's a permanent bar
7:53
on representing aiding or advising a
7:56
foreign entity with the intent to
7:57
influence a decision of the united
7:58
states
8:00
207 l regards the information technology
8:04
exchange program
8:05
and it's a one-year restriction on
8:07
former private sector assignees
8:10
under that program on aiding counseling
8:12
or assisting and representing another
8:15
in connection with contracts sought from
8:17
their former agency
8:22
the implementing regulation for 207 is 5
8:24
cfr part 2641
8:27
subpart a contains general provisions
8:30
and definitions that will apply
8:32
across the 207 provisions subpart b
8:36
contains separate and distinct
8:38
discussions of
8:40
each of the 207c prohibitions 207
8:43
prohibitions
8:45
subpart c contains the exceptions
8:48
and waivers
8:53
while 207 is the primary source of
8:55
post-employment restrictions for
8:57
employees
8:57
executive branch-wide it is not the only
9:00
source of post-employment restrictions
9:02
or other requirements 18 usc
9:05
section 203 is a compensation bar on
9:09
certain representational activities
9:11
41 usc 2101-2107
9:15
involves procurement integrity the
9:17
emoluments clause of the constitution
9:20
the ethics pledge at eo13770
9:25
certain parts of the financial
9:26
disclosure regulations
9:28
agency specific restrictions and certain
9:31
bar
9:31
and professional restrictions
9:36
on this chart we've given you a flavor
9:38
for what some of the authorities
9:40
mentioned
9:40
on the previous slide might require this
9:44
is not a comprehensive description of
9:46
all of the
9:47
restrictions of all of the authorities
9:50
some of these authorities will reach to
9:52
prohibiting certain conduct some of
9:55
these authorities will reach to
9:56
prohibiting certain compensation
9:59
and some of these authorities will be
10:01
discussing certain paperwork that will
10:03
be required
10:04
by people who are terminating their
10:06
government service
10:10
there is also a notification requirement
10:14
which has a post-employment aspect to it
10:17
five cfr 730.104 requires
10:20
agencies to provide a notification to an
10:23
affected employee
10:24
when a personnel action occurs that
10:26
affects an employee's coverage
10:28
under 18 usc section 207c
10:34
finally this is just to remind you that
10:36
your advice and counseling obligations
10:37
with respect to post employment
10:40
extend by regulation to former employees
10:43
of your agency
10:45
after they leave government service
10:49
the agency in which an individual
10:51
formerly served
10:52
has the primary responsibility to
10:54
provide oral or written advice
10:56
concerning a former employee's
10:58
post-employment activities
11:00
and that is per 2641.105
11:08
so what resources are available to you
11:10
to assist you in your education and
11:12
advice and counseling
11:15
for employees oge has issued and
11:19
recommends
11:20
summaries of the conflict of interest
11:22
statutes
11:23
which contain succinct summaries of 18
11:27
usc section 207
11:29
and some illustrative examples that may
11:32
help make the statute more accessible to
11:34
your employees
11:36
similarly la 1608 which is a frequently
11:40
asked questions document
11:42
addresses the application of the
11:43
post-employment restrictions in a
11:45
practical
11:46
and approachable style which you could
11:48
share with employees
11:50
in its entirety or borrow language from
11:52
when you're drafting your
11:53
post-employment counseling
11:57
for ethics officials the institute for
11:59
ethics and government
12:00
is a one-stop shop for post-employment
12:03
and other ethics related videos
12:06
job aids and other reference materials
12:10
we encourage you to consult the
12:11
curricula we've developed when providing
12:13
training for your ethics staff
12:15
or when you're seeking your own
12:16
professional development training
12:22
for post-employment that that includes a
12:25
new three-part self-paced introductory
12:27
course
12:28
that we've just published dealing with
12:30
the primary post-employment restrictions
12:32
18 usc
12:33
sections 207 a1 a2
12:37
and c
12:40
finally oge staff are one of your best
12:43
resources
12:44
your oge desk officer is your primary
12:47
point of contact
12:49
for questions comments and concerns
12:54
as always you are also encouraged to
12:56
make full use
12:58
of all of the resources that are
12:59
available on our website
13:01
please visit us at www.oge
13:07
thank you


welcome to an introduction to 18 usc
0:03
section 207
0:04
a1 the post-employment statute's
0:06
permanent bar
0:09
in this session you'll be introduced to
0:12
the statutory elements of the a1
0:14
restriction
0:15
and we'll be providing clarifying
0:17
summaries as well
0:19
we'll introduce a process you can use to
0:21
help you apply the statutory elements to
0:23
any facts you may have
0:25
regarding an employee's proposed
0:26
post-employment activities
0:28
so that you can provide prospective
0:29
advice we'll then assign an exercise
0:33
where you'll be asked to analyze the
0:34
post-employment profile of a
0:35
hypothetical employee
0:37
and determine whether and how the
0:38
employee's post-employment activities
0:40
may be subject to the a1 restrictions
0:44
once you've completed the exercise
0:46
you'll be asked to review the debrief of
0:48
the exercise because it is in the
0:49
debrief that we'll be examining more
0:51
closely
0:52
the definitions and the interpretations
0:54
of the statutory elements
0:58
so what are the elements of 18 usc
1:00
section 207 a1
1:04
we've broken out the a1 provision and
1:07
its elements into this chart
1:10
a1 is a permanent bar and it prevents
1:14
a former employee from knowingly making
1:17
any appearance or communication with the
1:19
intent to influence
1:21
to or before an employee of the united
1:23
states
1:24
if that communication or appearance is
1:26
on behalf of any other person
1:30
the communication or appearance also has
1:32
to be in connection
1:34
with a particular matter involving
1:36
specific parties in which the us is a
1:38
party
1:39
or has a direct and substantial interest
1:41
provided that it is the same particular
1:43
matter involving specific parties
1:46
in which the employee participated
1:48
personally and substantially
1:49
while a government employee
Implementing Regulation
1:53
so where are these elements of the
1:56
statute defined
2:00
the implementing regulation for 207 is
2:02
at 5 cfr
2:03
part 2641 the specific
2:07
prohibitions for 207 a1
2:11
are discussed in 2641.201
What is 207a1
2:17
what does a1 bar
2:23
as we said when introducing the elements
2:26
207 a1
2:27
is a representational bar and by
2:30
representation
2:32
207 a1 is prohibiting communications
2:35
or appearances that are made back to an
2:38
employee of the united states
2:40
as that is defined for purposes of a1
2:43
and is made with the intent to
2:44
influence the government if that is made
2:48
on behalf of a third party
2:52
now these communications or appearances
2:54
must be made
2:55
in connection with specific party
2:58
matters
2:59
that the employee actually worked on
3:01
personally and substantially
3:03
while they were a government employee so
3:06
the restrictions of 207
3:08
a1 are going to be confined to
3:11
only the specific party matters
3:15
that the employee worked on while they
3:17
were in government service
3:19
in this sense the a1 restriction is
3:21
actually a rather narrow restriction
3:25
207a1 does not bar self-representation
3:30
it does not bar behind the scenes
3:32
assistance
3:33
it does not restrict where an employee
3:36
can work
3:36
or from whom an employee could receive
3:38
compensation in a post-employment
3:40
context
3:41
but it does apply to uncompensated as
3:44
well as compensated activities
Purpose
3:49
so what is the purpose of 207 a1
3:54
we refer to 207a1 as a switching sides
3:58
provision and effectively what 2071 is
4:02
attempting to do
4:03
is to prevent an employee
4:06
from effectively being able to give
4:09
unfair advantage to private
4:11
persons and private interests by
4:15
making unfair use of their prior
4:17
government employment
4:18
and affiliations
Who is covered
4:21
so who is covered and for how long
4:26
2071 a applies to employees
4:30
who worked on specific party matters
4:33
so any employee who during their
4:35
government service
4:36
participated personally and
4:37
substantially in these matters we call
4:40
specific party matters
4:42
which are things like contracts or
4:44
grants or
4:45
licenses or approvals or litigation
4:48
anyone who's participated in those types
4:50
of matters
4:51
will have an a1 restriction with respect
4:54
to those matters
4:55
and for how long does that restriction
4:57
last it will last
4:59
for the lifetime of the specific party
5:01
matter
5:02
so while specific party matters remain
5:05
alive remain ongoing
5:07
they will continue to have restrictions
5:09
that employees will be
5:11
will be placed on employees abilities to
5:13
communicate back to the government
5:15
in connection with those matters
Specific Party Matters
5:19
what do i need to know in order to give
5:22
advice
5:26
in order to give advice on a1 we really
5:30
have to begin
5:31
with the critical piece of the
5:33
restriction
5:34
which is the specific party matters so
5:38
the first step in our analysis is always
5:40
going to have to be
5:42
to have our federal employees
5:45
identify for us to the greatest extent
5:48
possible
5:49
whether or not they were involved in
5:51
specific party matters
5:52
and what those specific party matters
5:55
may have been
5:58
once we know what the specific party
6:00
matters are
6:01
then it's helpful to know what their
6:04
post-employment
6:06
plans may include because here
6:09
we want to be able to give them
6:11
meaningful
6:12
guidance with respect to what a
6:15
prohibited communication or appearance
6:18
might look like in the context of some
6:21
sort of post-employment activity
6:23
that they may be contemplating
6:27
so let's look at a very simple example
6:30
let's say we have an fda employee who
6:33
works on drug applications
6:35
drug applications are specific party
6:37
matters
6:38
and we're going to talk about one in
6:40
particular let's say the fda
6:41
employee participated in a drug approval
6:45
application for the drug humira
6:50
and the employee tells us that
6:53
their post-employment activities are
6:56
likely going to be
6:58
prospective employment with abbvie
7:01
avi is the pharmaceutical company that
7:03
manufactures humira
7:07
with this with this information we can
7:10
give the employees some very targeted
7:12
guidance
7:13
as to what appearances or communications
7:17
he or she would be prohibited from
7:18
making back to the government
7:21
in connection with the humira drug
7:24
application
7:25
and on behalf of their prospective
7:27
employer
7:28
abdi now those restrictions are going to
7:31
reach not only to communications
7:33
back to fda but also to the department
7:37
of health and human services
7:39
and to any executive branch department
7:41
or agency
7:42
as well as to federal courts
Analytical Process
7:47
so how do i conduct my analysis
7:54
what we have done to facilitate your
7:57
analysis
7:58
is to suggest an analytical process
8:01
that is effectively going to take the
8:03
elements of the statute
8:04
that we have here in this table and
8:07
group them
8:08
into a series of steps
8:12
and the steps are these we begin as we
8:15
mentioned with government duties
8:17
have the employee help you identify for
8:19
them with them
8:21
any specific party matters in which they
8:24
participated personally and
8:25
substantially
8:26
then we move on to ask about any known
8:31
post-employment activities that they may
8:34
be contemplating
8:35
and then we will look at those
8:37
activities to see whether or not there's
8:39
any likelihood
8:41
that any of those activities would
8:42
involve the same particular matters
8:44
involving specific parties in which they
8:46
participated personally and
8:47
substantially
8:48
so that again prospectively we can be
8:51
helping them identify
8:53
what potential limitations they may face
8:56
in performing activities certain types
8:59
of activities
9:00
for their prospective employers or while
9:03
engaged in post-employment
9:05
activities for others
9:08
and this is what the process looks like
9:10
when you take the elements of the
9:11
statute
9:12
and you plug them into the steps
9:17
and again the implementing regulation
9:19
for this is at 26.41
9:23
and that's where we're going to be
9:25
looking for definitions to help us
9:27
understand better what the elements of
9:29
the restriction are
Materials
9:32
so we've given you a practice exercise
9:35
and these are the following materials
9:36
that we've given you
9:39
we've given you a profile of our
9:41
hypothetical employee
9:43
who is susan johnson who is a patent
9:46
examiner at the u.s patent and trademark
9:48
office
9:50
we've given you a worksheet where you
9:53
will be able to apply
9:55
the various elements of the statute in
9:57
this worksheet and we will be using this
9:59
worksheet
10:00
in the course of our debrief we would
10:02
ask you to only do an a1 analysis
10:05
on our profile for susan johnson
10:09
we've also given you a copy of the
10:11
implementing regulation
10:12
five cfr part 2641 we've given it to you
10:16
in the federal register version of the
10:18
final rule because we will be making
10:21
occasional reference to the preamble to
10:24
that rule
10:25
which has additional interpretive
10:26
guidance
10:28
we've also given you a summary of 2641
10:32
this is meant to be a desk reference or
10:34
a job aid
10:36
it is not meant to substitute for the
10:38
regulations when you're actually
10:40
providing post-employment advice
Methodology
10:44
the methodology for our practice
10:45
exercise will be this
10:48
we will begin with the question is susan
10:50
an employee for purposes of 207 a1
10:54
and then we will go on to ask the next
10:56
series of questions
10:57
did susan's duties include any
10:59
particular matters involving specific
11:01
parties
11:02
and did she personally and substantially
11:04
participate in any of those specific
11:06
party matters
11:09
with respect to what she may or may not
11:11
do in a post-employment context we're
11:13
going to be talking
11:14
about so what is an appearance or
11:15
communication
11:17
when is there an intent to influence
11:20
on whose behalf might susan be making
11:22
the appearance or communication
11:25
whom may susan not appear before or
11:27
communicate with
11:30
what is the same particular matter
11:33
when is the u.s a party or does the us
11:35
have a direct and substantial interest
11:38
and then are there any applicable
11:40
exceptions to 207
11:42
a1 once you've completed
11:46
the exercise and we strongly encourage
11:49
you to complete the exercise
11:51
you can then proceed to the video with
11:54
the exercise
11:55
debrief where we will have applied or we
11:58
will apply
11:59
both the a1 provisions or both the a1
12:02
provisions to
12:04
susan's proposed post-employment
12:06
activities
12:08
thank you


welcome to the practice exercise debrief in which we will be applying the elements of 18 usc section 207
0:08
a1 to proposed post-employment activities
0:14
our hypothetical employee is susan johnson who is a patent examiner at the u.s
0:20
patent and trademark office susan's profile provides us with the duties of her current position
0:28
as well as proposed post-government employment activities
0:34
we will be using this worksheet to apply the a1 elements to our employees post-employment
0:41
activities to decide whether our employee faces any possible a1 restrictions with respect to
0:49
those activities we will be making reference to the
0:56
implementing regulations at 5 cfr part 2641 as well as the preamble to the final
1:02
rule for purposes of facility of viewing
1:09
and of discussion we will be using excerpts from the summary of the 2641 provisions
1:17
in our slide deck however i would advise you that when you are providing post-employment guidance and advice
1:24
to your employees that you rely exclusively upon the regulatory language
1:30
itself so let's get started with our practice
1:35
exercise we're going to begin by identifying the employee's government duties
1:42
and we're going to start with a question which is largely an academic question which is susan an employee for purposes
1:48
of the application of 207 a1 and the simple answer to that
1:53
question is yes susan is an employee for purposes of the application of a1
1:59
a1 applies to all executive branch employees except the president the vice president
2:05
and enlisted military personnel but i would like to highlight for you what the definition of employee includes
2:12
lest there be any question or doubt clearly the term employee applies to all
2:18
full-time officers and employees in the executive branch but has also extended to
2:24
part-time employees and that includes special government employees and it doesn't matter whether your sges
2:30
are compensated or not likewise the definition of employee extends to anyone who's serving as a
2:36
detailee under the intergovernmental personnel act
2:42
so susan is an employee so now we have to find out whether susan's duties including any
2:49
particular matters involving specific parties because this is a critical piece of information for purposes of the
2:56
application of the a1 restrictions so we begin by asking ourselves what are
3:03
particular matters involving specific parties now particular matters involving specific parties require that they be
3:10
matters that have identified parties that is to say named parties so any sort of judicial
3:18
proceeding or hearing or other adjudicatory administrative proceeding or court case
3:26
clearly is going to have named identified parties those are specific party matters but in
3:33
addition distinct and discrete transactions
3:38
that also have named parties such as contracts such as grants such as licenses such as
3:46
applications for patents are also specific party matters
3:54
so when we look at susan's description of her duties we see that she worked both on patent
4:01
application approvals as well as well as the appeal of
4:07
rejected applications in both instances those matters are the types of matters
4:13
that have named parties and therefore they are specific party matters
4:20
so with respect to which duties does susan have a potential a1 bar it potentially it's every
4:28
patent application that she was assigned likewise it is potentially every denial
4:35
of approval of application that she worked on if a1 applies
4:43
for how long would that restriction last and for a1 the bar lasts for the
4:49
lifetime of the matter so it will be for the lifetime of the patent approval and or
4:56
for the lifetime of the appeal of denial
5:03
now we now need to know whether susan participated personally and substantially
5:08
in any and or all of these specific party matters to which she was
5:14
assigned to participate personally means to
5:20
participate directly so if she was the action officer if she took
5:25
action on matters to which she was assigned then she participated personally
5:32
personally also includes direct and active supervision of the participation of others which in
5:37
susan's case isn't going to be applicable because we have no indication that she had any supervisory responsibilities
5:45
to participate substantially means that you participated in a way that was of significance to the matter
5:52
that it reached to the substantive merits of the matter in this sense substantiality is not
6:00
a quantitative concept it's a qualitative concept
6:06
substantially participating does not require a certain amount of time be dedicated to
6:12
the effort it is the importance of the effort that was dedicated
6:17
to the matter and while decisions approvals disapprovals
6:24
clearly are the type of participation that would be substantial
6:30
there are a variety of ways that a employee could participate along a decision-making universe
6:38
where they are providing a recommendation or rendering advice in connection with
6:44
the matter even though they are not making the final approval or disapproval or other final
6:52
decision in the matter so you can participate substantially in
6:58
a matter even though you are not the final deciding authority what does not constitute personal and
7:04
substantial participation is merely having official responsibility for something
7:09
without otherwise acting upon it if you merely have knowledge of the
7:14
existence of the matter that would not be sufficient if your involvement
7:20
is purely ministerial that also would not constitute personal and substantial participation
7:26
so these are clarifying definitions that we would want to provide to susan in connection with all of the
7:34
specific party matters that she may have had pending under her fish responsibility
7:40
while she was a government employee
7:45
so we want to be able to help susan decide which
7:51
of the patent applications and appeals to which she was assigned did she participate substantially and as
7:58
we saw personal substantial participation is a very low bar so it is likely that for every patent
8:06
application or for every appeal of denial that she was assigned
8:11
she also participated personally and substantially but what about if susan participated
8:19
in cases that other examiners had been assigned to
8:31
if we look at five cfr part 2641.201 i there are two examples
8:38
that help to illustrate whether and to what extent an employee is responsible or can
8:44
potentially participate personally and substantially for matters to which they did not
8:50
receive a formal assignment example two to paragraph i
8:56
involves an internal revenue service attorney this example says she was neither in
9:01
charge of nor did she have responsibility for litigating a particular delinquent
9:07
taxpayer so a co-worker of hers requested
9:13
that this lawyer provide advice concerning strategy during the discovery stage of the litigation
9:21
the irs attorney who actually provided that even though she was not assigned that litigation participated personally
9:28
in the litigation example three goes on to talk about the substantiality piece
9:34
piece the irs attorney in the previous example had no further involvement in
9:40
the litigation so we are considering that the totality of her
9:45
participation involved providing this piece of advice about strategy that
9:52
occurred during the discovery stage of litigation she participated substantially in the
9:58
litigation this example says notwithstanding that the post-discovery stages of the litigation lasted for 10
10:04
years after the days she offered her advice so notwithstanding that her participation
10:10
was limited in time notwithstanding that it was limited in quantity the nature of her
10:17
participation was both personal and substantial and so she has a lifetime bar with respect to
10:23
that litigation irrespective of the fact that her participation took place very early in the stages of that litigation
10:34
so now we're going to look at the post-employment aspects of our analysis
10:41
susan has told us that she has a prospective employment opportunity
10:46
with dunlap grub and weaver and she has told us that she anticipates that she will be
10:52
assisting clients in preparing and processing applications for design patents
10:57
and that she also will be assisting attorneys in representing clients in appeals of pto's denial
11:05
so it appears that susan is clearly going to be engaging in post-employment activities
11:10
that are very closely related to the work that she performed as a as a patent examiner at uspto
11:20
so the question that we have to help susan answer is given what she anticipates will be
11:27
her duties for her new employer is she prohibited from working on
11:32
any or all design patent applications for dunlap clients
11:40
here we have to remember how narrow the a1 restriction actually is
11:46
under a1 susan is restricted from communicating or appearing before
11:52
the government with the intent to influence in connection only with those specific party matters
11:59
in which she participated personally and substantially so when we look at the universe of
12:05
things she may be assigned to do for dunlap clients we have to divide those into effectively two groups those
12:13
that may very well involve specific party matters applications that susan actually worked
12:20
on while she was a patent examiner use p uspto and those that she did not
12:28
for those that she did we know we're going to have to look more closely at what her restrictions will be because we
12:33
know she will have them but let's look at those for which she has no restrictions
12:40
if there are new applications for patents applications that have never been
12:46
submitted to uspto before susan has no restriction with respect to
12:52
communicating back to uspto on those matters a1 simply does
12:57
not bar her participation in those matters in any conceivable way
13:05
what about matters that may have been before pto but that she didn't participate in
13:11
personally and substantially let's let's say matters that her colleagues
13:17
were assigned and worked on but in which susan had no participation
13:24
in those instances in those types of cases again susan has absolutely no a1 restriction with respect to matters
13:31
that her colleagues may have worked on that may be pending before uspto
13:36
but in which she did not participate personally and substantially while an employee
13:42
and the same answer is going to hold for the second question we had which is might any of dunlap's clients
13:49
appeals of uspto's denial of an application involve applications or appeals susan worked on and the answer to that
13:55
question is yes and if they do then she will have a1 restrictions with respect to those
14:01
but she will not have a1 restrictions with respect to new appeals and neither will she have restrictions
14:06
with respect to appeals in which she did not participate personally and substantially
14:14
so what is an appearance or communication it's important that we understand what
14:21
appearances and communications are what the universe of an appearance or communication might be
14:27
notwithstanding that not all appearances or communications are prohibited the only ones that will be prohibited
14:33
are those that are with the intent to influence but we're going to separate out appearance or communication
14:40
by itself for the moment before we bring in the intent to influence aspect
14:47
so what is an appearance or a communication an appearance is just that
14:55
it's your physical presence in a room before
15:02
to or before an employee of the united states government
15:07
your physical presence can occur in both formal and informal settings
15:15
so it doesn't have to be in an office space or an office building in order for you to be making an
15:21
appearance before an employee of the us it can
15:26
include participating in discussions but it doesn't have to in fact simply appearing in the room
15:34
without engaging in any other form of communication under certain circumstances can be
15:41
construed as making an appearance with the intent to influence and the regulation itself
15:47
addresses specifically mere presence with the intent to influence and what
15:53
those factors are to make that determination
15:58
a communication similarly is kind of self-evident
16:04
it's anytime the employee is imparting or transmitting information
16:09
whether it's orally in writing or electronically again it can be in a formal way or in
16:17
an informal way but it must be with the intent that the information be
16:22
attributed to the former employee now that's an odd little bullet point
16:28
there and we're going to come back to that in a moment because we will see the same sort of concept appear
16:36
in the definition of behind the scenes assistance behind the scenes assistance is not
16:42
barred by 207 a1 provided that it is not done through a
16:49
third-party intermediary with attribution atta intended
16:55
so again we keep coming back to this concept of when something is entirely behind the
17:03
scenes and when it might actually be a communication and it surrounds the notion that there
17:09
may be times where notwithstanding that the former employee is not
17:14
the person communicating literally the message they are doing it in a manner that makes
17:22
it clear that they intend to be identified as the source of the communication
17:30
this is a third party intermediary concept that has been incorporated into the
17:38
definition of communication and appearance it is in example five to paragraph
17:46
d of communication or appearance where we give an example this example is taken from an office of
17:53
legal counsel opinion that addresses the notion of when might a former employee
18:02
actually indirectly communicate with the intent to influence to the
18:08
government the olc opinion was issued in january of
18:15
2001 and it was a situation which involved a senior employee for purposes of 207c
18:22
but because the definition of communication and appearance is the same for a1 as it is for c
18:28
it is adopted for our purposes as well and in effect with the olc opinion
18:33
contemplated was a circumstance where a former senior employee had established a consulting firm
18:41
post-government employment they had crafted a report for one of their clients
18:47
and their clients submitted that report to the former senior employees former agency
18:53
and that the totality of the circumstances indicated that the senior employee intended to be
19:00
recognized by their former agency as the source of that report
19:07
the idea here is former employees should not be able to use third party
19:14
intermediaries effectively as subterfuges as a way to engage in communications or
19:20
appearances with the intent to influence but doing it indirectly through a third
19:26
party
19:31
so when we're giving advice to our employees we have to first identify for them what the likelihood is
19:38
or have them help us identify the likelihood that they might be making communication
19:44
communications and appearances with the government so if we
19:50
look at what susan was contemplating doing there's every likelihood that susan if
19:56
she's assisting clients is going to have to either communicate
20:02
by submitting paperwork by transmitting information to uspto in connection with
20:09
applications that she's working on for her clients or certainly in connection with appeals
20:14
of denials similarly she may very well have to make appearances or be expected to make
20:20
appearances at meetings with uspto
20:26
in connection with these same matters so yes it's very likely that she is going to have to
20:31
make communications and appearances what we do know is that because behind
20:37
the scenes assistance is is permitted we need to be able to counsel
20:44
susan on what types of behind the scenes assistance would be okay so could susan for example
20:51
prepare documents clearly susan can prepare documents as long as she remains confined to behind
20:58
the scenes so preparing the documents and not necessarily having
21:03
any mechanism or not intending to try to identify herself as the author of those
21:08
documents she can prepare them behind the scenes safely to provide points of contact again
21:16
she could provide points of contact at uspto to her dunlap colleagues provided
21:23
that in doing so she doesn't for example tell her colleague that when they make a
21:29
point when they make a communication with that point of contact that they directly reference her or drop
21:36
her name can she attend internal meetings with dunlap staff to discuss applications and
21:43
appeals yes she could do internal meetings with dunlap staff
21:51
but can she share information that she learned while she was at uspto
21:58
i raised this question not because it is answered by the 207 restrictions
22:04
but because it is a question that gets raised when we do these types of 207
22:10
debriefs information that has statutory protections
22:16
will be information that continues to be protected once susan leaves government service
22:22
so things like classified information things like proprietary information
22:28
anything that's that enjoys specific statutory protection will continue to have that protection
22:35
depending on the the language of the statute obviously but there isn't
22:40
a whole other universe of potentially non-public information
22:45
that susan may very well have had access to while she was at uspto
22:52
that if it is not statutorily protected susan will have no legal obligation
22:59
to not share in that instance where we're talking
23:05
about information that for example would have been protected under the standards of ethical conduct
23:11
for current employees what we might want to advise susan what we probably should
23:16
advise susan is for those kinds of information that do not enjoy
23:22
post-government statutory protection that she still may want to consider the extent to which sharing that
23:28
information is actually ethical notwithstanding that she may not suffer
23:33
any legal consequences for having shared it
23:38
when is there an intense influence so now these communications and appearances have to be made with the intent to
23:45
influence in order to be barred by 207a1 so what is an intent to influence
23:53
intent to influence is present if the employee is seeking a government
23:58
ruling benefit approval or this is really the key phrase here other discretionary action so what we're
24:05
really concerned about are any communications or appearances where you're asking the government to
24:12
engage in some discretionary action or decision
24:18
likewise if you're seeking to affect government action if there's some degree of dispute
24:24
or controversy where there's some degree of adversarialness that is also going to be
24:30
a communication or appearance with the intent to influence when is there not an intent to influence
24:37
the regulation says that engaging in a purely social visit with
24:42
former co-workers is not an intent to influence conveying or requesting purely factual information
24:50
for example the status of a matter is not an intent to influence as is requesting
24:56
publicly available documents and we're going to talk about these each a little bit more in answering the
25:02
questions that we posed specifically with respect to susan for now i'd like to move on to the other
25:09
articulated not intent to influence examples there's
25:14
a list of specific activities that are not considered to have an intent to influence
25:20
i would advise you to be very careful about extrapolating from those very specific
25:26
examples when you're providing post-employment guidance without with respect to intent to influence this list at least
25:35
some of the things on this list were policy decisions that were made
25:42
that predated the issuance of this regulation and that were effectively grandfathered
25:47
into this regulation so when it comes to extrapolating from that list
25:53
i would just suggest that you exercise caution unless it is dead on with what something
25:59
that is that is in this list so let's get to our question for susan
26:05
when might she may be making a communication or appearance where there is no intent to influence if she requests publicly available information
26:13
the key here is that it has to be information that doesn't require
26:18
a discretionary decision on the part of the agency to decide whether or not to make that information available
26:25
so if any member of the public or any similarly situated person were to contact the agency and
26:31
automatically receive that even if there's a process would still automatically receive that information
26:37
then likely that information is publicly available and that wouldn't be an intended influence
26:42
however things like foia requests require a discretionary process a
26:47
discretionary agency decision so a four-year request would not be an example of something
26:53
um of an employee requesting publicly available information requesting a status update if susan were
27:01
to call in to uspto and say can you confirm for me that this is the date of our hearing
27:08
that would be information that anybody who had a hearing date before uspto would presumably be allowed
27:14
to call uspto and verify what the date of their hearing is that's a status update
27:21
that would be permissible contrast that with if susan were to call because she
27:26
wanted to change the date of the hearing that would be something that wasn't just
27:32
asking for a purely factual status update that would be asking for a discretionary
27:37
decision social calls susan presumably
27:43
will have continued contacts with her former colleagues perhaps in
27:50
a social context social calls not being an intent to
27:57
influence is reaching to the substance of those calls not to the location where they occur
28:04
so just because susan is having a happy hour interaction with colleagues
28:12
just because she's attending the annual holiday party at uspto
28:17
does not mean that because the setting is social that she is allowed to engage in
28:23
conversations and in communications that would reach to
28:28
um intend to influence so in connection with that i think we
28:34
have to ask ourselves who besides susan should be counseled on prohibited post-employment
28:40
communications by former employees and i think the answer there is clearly
28:46
that employees at your agency should be counseled on the restrictions that former
28:53
employees face when they make communications back so that current employees are not
29:00
engaging in communications that either inadvertently pull former employees into a prohibited
29:06
communication um or that otherwise aiden about what would be considered to
29:13
be an illegal communication
29:18
on whose behalf might susan be making the appearance or communication so susan is prohibited from making
29:24
communications or appearances with the intent to influence on behalf of any other person on behalf of any other
29:32
person when we're looking at the concept of person we are looking at both a legal person
29:40
as well as a human person so when we think of on behalf of any other
29:45
person we are looking at individual human beings but we are also looking at corporations companies
29:51
associations firms or partnerships other organizations institutions whether
29:58
they're commercial or non-profit and state local and foreign governments
30:05
and that term is going to include any officer employee or agent of those entities
30:12
as we mentioned in the introduction 207 does not bar self-representation so the employee is
30:18
always permitted to represent themselves and that then would extend to a sole
30:23
proprietorship however that does not allow the employee
30:29
under the guise of self self representing to actually be engaging in as an agent for another
30:38
similarly if the employee is setting up their own business post-employment and they establish their
30:45
business as an llc as an s corp or otherwise incorporate that
30:52
business they have created a separate legal person for purposes of 207
30:58
so that they would be prohibited from making communications or appearances back to the government on behalf of their llc or their
31:07
s corp so what is on behalf of we've talked about what
31:13
person is but what is on behalf of you're considered to be making a
31:18
communication on behalf of another person if you're doing it formally as their agent or
31:26
attorney but you can also be acting with agency with respect to another
31:32
person if you're doing it with the expressed or complied consent of that person
31:38
and subject to some degree of control or direction by that person
31:43
so when we answer the question if susan isn't an attorney does she have to worry about
31:49
communicating or appearing on behalf of another in other words can she do it if she's not formally an attorney for example
31:57
is it even possible for her to be acting on behalf of another and the answer to that question is yes
32:03
we're looking at the other aspects of agency either if she's formally an agent even
32:09
if not an attorney or if more informally she is
32:14
making the communication with the consent and subject to some direction by another
32:20
person we also want to ask the question of when
32:26
is susan acting on behalf of her employer
32:33
susan would be deemed to be acting on behalf of her employer anytime she's communicating as an
32:40
employee of dunlap we address this issue squarely in the preamble to the
32:47
final rule under the section on behalf of any other person
32:52
agencies recommended that oge make a change to on behalf of to in some way
33:00
in the these agencies opinion acknowledge that when a former employee
33:07
working for a contractor is making some communications back to the government in the performance of a contract they
33:14
may not be doing it on behalf of the contractor because the contractor is not
33:21
supervising their communications or otherwise controlling their communications to the government
33:28
and oge did not follow that recommendation but more importantly sort of double down
33:34
on the notion that when a contractor employee i would argue when anytime an employee
33:42
is fulfilling his or her duties as an employee when performing the work of their
33:50
employer they're acting on behalf of their employer
33:57
so when susan is working as an employee of dunlap when she is
34:03
being paid by dunlap any communication she makes
34:08
in the context of that role as employee is going to be deemed to be on behalf
34:15
of her employer dunlap
34:21
so the next question is could she respond to phone calls and other communications if they were initiated by uspto
34:29
without communicating on behalf of another so what happens when you get an unsolicited communication
34:35
from the government does it stand that if you respond to an un unsolicited
34:41
communication because the government's initiating it you are not deemed to be acting on
34:46
behalf of another the answer to that resides in
34:53
the exception for acting on behalf of the united states in 2641.301
35:00
there are very limited circumstances in which you are deemed to be acting on behalf of the united states for purposes
35:06
of 207 the primary one being when you're acting as an employee of the united states
35:13
more importantly and the paragraph we've highlighted here is the exception is explicit in
35:19
paragraph b about circumstances that do not indicate that you are acting on
35:26
behalf of the united states so if we look at paragraph b paragraph b
35:32
says a former employee will not be deemed to engage in an activity on behalf of the us
35:38
merely because he's performing work funded by the government because he's engaging in the activity in
35:43
response to a contact initiated by the government because the government will
35:49
excuse me derive some benefit from the activity or because he or the person on his behalf he is acting
35:56
may share the same objective as the government the regulation explicitly says these
36:01
circumstances are not examples of acting on behalf of the united states
36:07
so the answer is no susan is not necessarily allowed to
36:13
communicate with uspto just because uspto calls her instead of her calling them
36:23
who may susan not appear before or communicate with
36:29
susan is not allowed to appear before or communicate with an employee or officer of any executive branch
36:35
department any executive branch agency but it also includes
36:41
independent agencies of the judicial and legislative branches any federal courts or courts marshall
36:54
as you will see from this list what is missing from this list that's fairly obvious
36:59
is members of congress and their staff are not considered to be to or before an
37:05
employee of the united states for purposes of 207 a1
37:11
so in answering the question is susan restricted only as to communicating or appearing with uspto
37:17
the answer to that question is no she is restricted with respect to any department
37:22
any executive branch agency or independent agency of the legislative and judicial branches
37:27
federal courts courts marshal she may susan communicate or appear before
37:32
congress the answer to that question generally speaking is yes she can appear before members of
37:38
congress and their staff the only caveat i would add to that is if you are
37:44
if susan were to attend a meeting with a congressional staff on the hill and a federal
37:51
executive branch agency was also going to be present at that meeting
37:56
then susan may have a restriction with respect to that meeting depending upon what the
38:02
subject matter of that meeting might be
38:10
what is the same particular matter
38:16
this question is a little bit tricky and this question is one that really is
38:23
going to be very fact specific when we're trying to decide in sort of a
38:30
cursory prospective way whether or not our employee is likely to
38:37
face any a1 restrictions with respect to the matters that they are currently working on or have worked
38:42
on we're going to be looking at whether it's likely that the things they're anticipating doing
38:49
might be the same particular matters involving specific parties
38:54
but in terms of making determinations post-government employment about whether the two matters are
39:00
exactly the same particular matters particularly as we indicated in a prior example
39:06
when the matter is showing up in a way that doesn't look necessarily identical
39:11
to the way the employee experienced it as a government employee then we're going to want to ask more
39:18
specific questions particularly about what the nature of the communications will be
39:24
and more specifically in connection with what sort of specific proceeding is the communication going to
39:31
take place so that we can use these factors that are here
39:36
to help us decide whether or not the matter the employee wants to communicate back on
39:42
is truly the same particular matter involving specific parties that they worked on while they were a
39:47
government employee so we want to answer the question for
39:53
example would litigation involving a patent application that susan approved be the same specific
40:01
party matter we have an example in 2641.201
40:08
h that at least reaches to answering that question in our example
40:15
we have a former special government employee who was involved in an agency approval
40:21
of a new new food additive made a recommendation that they approve that nude food additive and then
40:29
post government employment he went to work for the healthy food alliance and the healthy food alliance sued the
40:35
agency in federal court to challenge the decision to approve the product
40:42
after leaving government service the sge is not allowed to serve as an expert witness on behalf of the hfa in this litigation
40:50
because it is a continuation of the same product approval matter in which he participated personally and
40:56
substantially on the face of this this looks very much like something susan might face
41:02
that she was involved in the approval of a patent application and that she might be pulled into some
41:08
subsequent litigation clearly the facts here show that it's absolutely the same particular matter
41:15
involving specific parties because the litigation deals explicitly with that approval now there may be other
41:22
circumstances where litigation involves in some way shape or form a patent
41:27
that susan worked on it's in those circumstances where you're likely going to have to get more information to make
41:33
sure that before you prohibit or tell her she's prohibited from engaging in a communication or appearance
41:40
that the matter she's going to to participate in is in fact the same
41:46
particular matter involving specific parties when is the usa party or does it have a
41:52
direct and substantial interest the u.s either can be a party to the
42:00
matter and if it's not a party as long as it has a direct and substantial interest
42:06
that will also be sufficient to satisfy this element so us being a party or having a direct
42:13
and substantial interest is not limited to the executive branch in this particular element the us being
42:21
a party or having a direct and substantial interest extends to all branches of government including
42:26
government corporations so as i said the u.s doesn't have to be a party in order to have a direct and
42:32
substantial interest the matter does not have to be pending in a federal forum
42:39
for the u.s to be either a party or to have a direct and substantial interest
42:44
however the us does not necessarily have an interest in a matter simply
42:50
because it's pending in a federal forum or it involves a federal statute
42:58
so these are the circumstances in which you may find that the u.s is a party or has a direct and
43:03
substantial interest are there any applicable exceptions
43:09
i've posed a couple of questions to you regarding a couple of exceptions that on their
43:14
face might look like they would apply to a post-employment activity for
43:20
susan so the first question relates to 2641.301e which is the scientific or
43:27
technological information exception and our question is would you be able to use that exception to
43:32
communicate with uspto on behalf of her clients
43:37
and the answer to this question is basically it's not a self effectuating or self
43:44
actualizing uh exception which is to say that susan couldn't just evoke this exception to on her own uh
43:53
contact uspto and say i'm calling you under the auspices of 301e
43:58
in order to have this exception available to your employees your agency has to have
44:04
adopted procedures or you have to have coordinated with oge and issued a certification in the
44:11
federal register if your agency has these procedures they
44:18
likely as well will have articulated what for your purposes constitutes scientific or technological
44:24
information in the regulation itself we do stipulate that scientific or technological
44:30
information should be information that relates to the natural sciences and that it will probably not and
44:37
shouldn't contain address non-technical disciplines such as law economics or political science
44:46
so the second question is with 2641 301 f allow susan to serve as an expert
44:52
witness on behalf of dunlop now we just had an example that sort of indicated that
44:58
the expert witness testimony might not be available to susan and if you look at
45:05
the limitation on the exception for service as an expert witness that is associated with this exception
45:11
the limitation is basically this if your employee would be engaging
45:16
as an expert witness in connection with the proceeding in which they would otherwise have a 207 a1 restriction
45:24
then they may not serve as an expert witness unless they're being called as a witness by the
45:30
united states or they're basically being compelled to be a witness by court order and by court order we do
45:38
not mean a subpoena and it has to be something more than an order that merely qualifies the
45:43
individual to testify as an expert witness
45:51
so in sum if we look back at our application of 207 a1 to susan's pros proposed
45:59
post-employment activities we we said yes that susan has
46:05
been involved in specific party matters and they are multiple patent applications and multiple appeals
46:12
of denials of patents and we can say fairly with fairly certainly that she participated
46:18
personally and substantially in at least some of these if not all
46:23
she is anticipating working for dunlop grub and weaver and engaging in both preparing and
46:31
processing application for clients as well as potentially representing clients in appeals
46:37
um of pto's denial of their applications in connection with these two things we
46:44
have said that susan isn't going to have any restriction in either of these areas
46:51
for applications or appeals that are new
46:56
for applications or appeals that were handled by someone other than susan
47:04
while she was working for pto she will have restrictions with respect
47:10
to any of the applications or appeals in which she participated personally and
47:16
substantially while a government employee in those instances while she can't
47:22
communicate personally and substantially i mean she can't communicate with the intent of influence excuse me
47:28
back to uspto she could engage in certain permissible behind-the-scenes
47:33
assistance we would want to give susan some very specific examples of
47:40
what permitted behind-the-scenes assistance would look like we also want susan to know that her bar
47:47
is not going to extend only to uspto but that it's to any executive branch department
47:53
agency independent agency of the legislative and judicial branches the federal courts we also wanted to
48:00
know that she will be communicating on behalf of her employer
48:06
when she is communicating as an employee of dunlap and that's even in situations
48:13
where the united states government may be initiating a communication with her we did not
48:20
identify any exceptions that would apply to any known activities that she's contemplating
48:28
final highlights of 207 a1 are we need to remember that it applies only to employees who worked on specific
48:35
party matters or directly or actively supervise the work of others it's only going to apply to
48:42
post-employment communications and appearances with the intent to influence that are related to those
48:48
same particular matters involving specific parties it applies for the lifetime of the
48:55
specific party matters but it does not bar behind the scenes assistance
49:01
thank you so much for your participation in this exercise


welcome to an introduction to 18 usc
0:04
section 207 a2 the post-employment
0:07
statute's two-year restriction on
0:09
matters for which
0:10
an employee had official responsibility
0:14
in this session you'll be briefly
0:16
introduced to the statutory elements of
0:19
the a2 restriction
0:20
and we will provide clarifying summaries
0:23
we'll introduce a process you can use
0:25
to help you apply the statutory elements
0:27
to any facts you may have
0:29
regarding an employee's proposed
0:30
post-employment activities
0:32
in order to provide prospective advice
0:34
before the employee permits
0:35
service with the government we'll then
0:37
assign an exercise where
0:39
you'll be asked to analyze the
0:40
post-employment profile of a
0:42
hypothetical employee
0:43
to determine whether and how the
0:45
employees post employment activities may
0:47
be subject to the 207 a2 restrictions
0:50
once you've completed the exercise you
0:52
should review the debrief of the
0:54
exercise
0:55
because it is in that debrief that we
0:56
will examine more closely the
0:57
definitions
0:58
and interpretations of the statutory
1:01
elements
Elements
1:05
so what are the elements of 207a2
1:10
if you've already watched the
1:12
introduction to 207 a1
1:14
this chart will look strikingly familiar
1:17
we've combined the a1 and a2
1:19
restrictions
1:20
in this same chart for that very purpose
1:23
to illustrate that the a2 restrictions
1:26
are virtually identical to the a1
1:29
restrictions
1:30
but for two key differences
1:34
for purposes of 207 a2
1:37
the bar begins at the end of government
1:40
service
1:41
and extends for two years from the date
1:44
of termination from service it prohibits
1:47
a former employee
1:49
from knowingly making any appearance or
1:51
communication
1:52
with the intent to influence to or
1:55
before an employee of the united states
1:57
on behalf of any other person
2:00
in connection with particular matters
2:02
involving specific parties
2:04
where the u.s is a party or has a direct
2:06
and substantial interest
2:08
provided it is the same particular
2:10
matter involving specific parties
2:12
that was pending under the employees
2:14
official responsibility
2:16
during their last year of government
2:20
service
2:22
so where are the elements of 207 a2
2:26
defined
2:30
as with all of 207 the implementing
2:32
regulation is at 5 cfr
2:34
part 2641 the specific guidance on the
2:38
application of the a2 restrictions
2:40
is found at 2641.202
2:44
with cross references back to 2641.201
2:48
for certain definitions
2:52
what does 207 a 2 bar
2:59
as was the case with a1 it is
3:01
essentially the same representational
3:03
bar
3:04
it prohibits employees from making
3:06
communications or appearances
3:08
back to an employee of the united states
3:11
because communications
3:12
or appearances are with the intent to
3:14
influence the united states government
3:16
and they are made on behalf of third
3:18
parties
3:20
as was the case with a1 these
3:22
communications or appearances have to be
3:24
in connection with specific party
3:26
matters
3:27
for a2 it has to be specific party
3:30
matters that were actually pending under
3:32
the employee's official responsibility
3:34
during the last year of service
3:39
207 a2 does not bar self-representation
3:43
it does not bar behind the scenes
3:45
assistance
3:46
it does not restrict where an employee
3:49
may work
3:50
and it does apply to uncompensated
3:53
activities
3:54
as it does to compensated activities
Purpose
3:59
what is the purpose of 207 a2
4:05
as was the case with 207 a1 it is
4:08
in part a switching sides provision
4:11
which is essentially
4:12
to prevent employees from giving unfair
4:15
advantage
4:16
to a prospective employer for example or
4:19
of appearing to make
4:20
unfair use of their prior government
4:21
employment and affiliations
4:24
and this is especially true for
4:26
supervisors and managers
4:28
because there is a cooling off period
4:31
aspect to a2
4:32
which basically wants to keep former
4:34
supervisors and managers
4:36
from unfairly using any vestigial
4:38
influence they may have
4:40
by virtue of the authority they enjoyed
4:42
as a supervisor
4:43
or manager
Who
4:47
so who is covered under 207 a2 and for
4:51
how long
4:53
207 a2 applies to employees who had
4:57
official responsibility for directing
4:59
governmental action with respect to
5:01
specific party matters
5:03
in other words supervisors and managers
5:06
in other words
5:07
people who were overseeing the personal
5:09
and substantial participation
5:11
of others on specific party matters
5:15
for how long does this restriction last
5:17
for two years after the date of
5:19
termination from government service
Advice
5:24
so what do i need to know in order to
5:26
give advice on 207 a2
5:32
207 a2 as was the case with 207 a1
5:36
is very intimately tied to the specific
5:39
party matters
5:40
that the employee had pending under
5:42
their official responsibility
5:44
during their last year of government
5:46
service
5:48
so we have to begin by identifying any
5:51
of those specific party matters that may
5:53
have been pending
5:55
effectively 207 a two is a one-year look
5:59
back
6:00
from the date of termination to capture
6:02
any
6:03
specific party matters that would have
6:05
been pending under the employee's
6:06
official responsibility during that time
6:10
once we've identified some specific any
6:12
specific party matters
6:14
then we have to query the employee about
6:17
any proposed post-employment activities
6:20
to determine whether the employee will
6:22
be representing others
6:23
back to the government on the same
6:25
matters that have been pending under
6:27
their official responsibility
6:29
this is a two-year restriction that
6:31
begins polling
6:32
at the date of termination of service
A2 vs A1
6:37
how does a2 differ from a1
6:46
personal and substantial participation
6:49
is
6:50
an a1 concept for supervisors and
6:53
managers
6:55
it has a very specific meaning which is
6:58
it includes matters
6:59
where employee has engaged in direct and
7:02
active supervision
7:04
of a subordinate so if an if a
7:07
supervisor or manager
7:09
has actively and directly supervised the
7:12
work of another employee
7:13
on a specific party matter for purposes
7:16
of a1
7:18
that supervisor manager has him or
7:20
herself participated personally
7:22
substantially in that specific party
7:24
matter
7:25
and they would have an a1 permanent bar
7:29
as to those specific party matters
7:32
that is distinguishable from matters
7:34
that are pending under official
7:35
responsibility
7:37
matters that are pending under the
7:38
employee's official responsibility
7:40
are matters that the employee has
7:42
actually received for assignment to
7:44
others
7:46
and those may be matters that they have
7:48
yet to participate
7:50
or may never participate personally and
7:52
substantially in
7:54
similarly any matters that have been
7:56
referred to
7:57
or are under consideration by any person
8:00
that that employee supervises
8:02
are going to be matters that are pending
8:04
under their official responsibility
8:07
so for people who are higher up in the
8:10
chain of command
8:12
anything that has been referred to or is
8:14
under consideration
8:16
by anyone in that chain of command is
8:19
going to be deemed to be a matter that's
8:21
under the official responsibility of
8:23
that individual
Analytical Process
8:27
so how do i conduct my analysis
8:33
in order to facilitate your analysis
8:36
we've suggested an analytical process
8:38
that effectively groups and orders
8:41
the elements 207 a2 into three steps
8:48
we begin with government duties we
8:50
identify any specific party matters that
8:53
may have been pending under the
8:54
employee's official responsibility
8:56
during their last year of service
8:58
and then we query the employee about
9:00
those post-employment activities to
9:02
identify
9:03
any activities they may be contemplating
9:07
once we have that information we want to
9:09
identify if at all possible
9:11
whether or not any of those
9:12
post-employment matters would be
9:14
the same matters that were pending under
9:17
the employee's official responsibility
9:22
the process looks like this
9:25
we take each of the elements of the
9:27
statute and we plug them
9:29
into the three steps of the analysis
Practice Exercise
9:36
we have a practice exercise that we
9:37
would like you to undertake
9:42
our hypothetical employee is ken dickens
9:45
who is
9:46
supervisory counsel at the food and drug
9:48
administration
9:50
we've given you a worksheet that has
9:53
both
9:54
a1 and a2 elements on it we will
9:57
ask you to do both an a1 and
10:01
a2 analysis on the information
10:04
that ken provides to you about his
10:06
post-employment
10:07
prospects
10:11
we've given you a copy of part 2641
10:15
we've given you the federal register
10:17
version because we will be making
10:19
reference to various parts of the
10:20
preamble in
10:22
our debrief and so we would recommend
10:25
that you use this or at least have this
10:27
available
10:28
when you watch the debrief
10:33
we've given you a summary of the 2641
10:36
provisions for 18 usc sections 207
10:39
a1 and a2 we remind you that this is not
10:42
a legal document it is meant to be a
10:45
desk reference
10:46
or job aid
10:51
this is the methodology that we will be
10:53
using as we go through our practice
10:55
exercise
10:57
we begin with is pen an employee for
11:00
purposes of 207 a2
11:04
were any specific party matters pending
11:05
under pen's official responsibility
11:07
during his last year of service
11:11
we would ask you to be thinking about
11:12
the critical distinctions for
11:13
supervisors between personal and
11:15
substantial
11:16
and pending under official
11:17
responsibility and ask the question did
11:20
ken participate personally and
11:21
substantially
11:22
in any specific party matters
11:26
what is an appearance or communication
11:30
when is there an intent to influence
11:33
on whose behalf might can be making the
11:35
appearance or communication
11:38
whom they can not appear before or
11:40
communicate with
11:43
what is the same particular matter
11:46
when is the u.s a party or does the u.s
11:48
have a direct and substantial interest
11:51
are there any applicable exceptions
11:55
once you've completed the exercise we
11:57
would ask you
11:58
to proceed to the exercise debrief
12:01
where we will apply both the a2 and a1
12:04
provisions
12:05
to ken's proposed post-employment
12:07
activities
12:09
thank you


welcome to our practice exercise debrief where we're going to be applying the elements of 18 usc section 207 a2
0:07
to the proposed post employment activities of a hypothetical employee
0:13
and our hypothetical employee is ken dickens who serves as a supervisory council
0:18
at fda we're going to be using this worksheet to apply the elements of a2
0:25
and quite possibly a1 as well to ken's proposed post-employment activities
0:32
we'll be making reference to the implementing regulation at 5cfr part 2641
0:38
as well as to the preamble to the final rule and we will be using some excerpts from
0:44
the summary of 2641 but i would advise you that in when you are actually providing advice and counsel to
0:52
real employees about their proposed post-employment activities that you rely exclusively on the actual
0:58
language of the regulation itself so let's begin our practice exercise
1:06
we're going to begin with what is effectively an academic question which is is ken an employee for purposes of the
1:14
application of 207 the definition of employee for these purposes is
1:19
that it extends to all federal executive branch employees except the president the vice president
1:27
and enlisted military personnel so the answer is yes ken is an employee
1:34
were there any specific party matters that were pending under ken's official responsibility
1:40
here is where a2 departs from a1 in that while it still is focused on the
1:46
specific party matters that ken had under his official responsibility
1:52
it's not focusing on whether or not ken personally and substantially participated in them that's the a1
1:57
restriction so we'll be looking at whether or not there are specific party matters
2:03
that were actually pending under ken's official responsibility during his last year before terminating
2:08
from government service so ken has helpfully given us a
2:13
post-employment checklist where he has outlined for us generally what his
2:18
duties have been which have included supervising staff in drafting regulations but also
2:26
in supervising staff in providing legal support to consumer safety officers
2:32
and the compliance division in connection with their activities such as monitoring
2:37
auditing and investigations he's also very helpfully given us a specific
2:46
matter that his staff has engaged in that actually we're going to be focusing
2:52
on almost exclusively because it is directly related
2:58
to the company that he has identified as being his prospective employer which
3:04
is wellness so we have to begin then by asking ourselves
3:09
whether any of these duties that ken has described would qualify as
3:16
specific party matters so as we discussed in the a1 debrief a
3:22
specific party matter is effectively any matter that has identified
3:29
or named parties now that can arise in the context of specific types
3:35
of proceedings like judicial proceedings administrative adjudications
3:41
court cases litigation generally but it also can be a factor in
3:48
transactional types of matters which would include things like contracts grants
3:56
licenses applications product approvals and enforcement actions or oversight
4:02
types of actions such as monitoring auditing and investigations
4:08
so based on our definition of specific party matter it is clearly the case that can
4:16
can staff at the very least have been participating in specific party matters
4:23
again the one that we are most concerned about is the one that is most directly related to
4:28
his proposed post-employment ken has said that he's proposing to go work for wellness which is a pharmaceutical
4:35
company and that company was the party to a compliance investigation
4:41
where ken's staff provided legal support
4:48
so now we have the question of whether or not it was actually pending under ken's official responsibility
4:55
during his last year of government service and for purposes of discussing actually
5:02
pending under official responsibility i have
5:08
been using a shorthand when it comes to a2 by saying a2 only applies to
5:14
supervisors and managers and if you look at the definition of official responsibility
5:21
you'll understand why that shorthand is appropriate official responsibility means the direct
5:28
administrative or operating authority whether intermediate or final and either
5:34
exercisable alone or with others and either personally or through subordinates
5:41
to approve disapprove or otherwise direct government action so in order to be able
5:49
to have official responsibility as this is defined you have to have official authority
5:57
to direct the actions of for example subordinates so that is why we
6:04
i use as a shorthand that a2 is really only going to apply to
6:09
supervisors and managers because they are the only ones who actually have official authority
6:14
to direct the actions of others
6:20
now there is in the third bullet point there there is a definition that
6:29
often gives people a sort of a hair fire which is all particular matters under
6:35
consideration in an agency are under the official responsibility of the agency head and each is under
6:42
that of any intermediate supervisor who supervises a person including a subordinate who actually participates in
6:49
the matter or who has been assigned to participate in the matter within the scope of his official duties
6:56
now what that is saying is that it is the theoretically
7:03
a the head of the agency will have an a2 restriction with absolutely everything that is
7:10
pending in the agency similarly
7:15
the farther up in the chain of command you are the more matters you will ostensibly
7:22
have and be responsible for with respect to an a2 restriction under your official responsibility
7:30
as a practical matter there is a knowledge of official responsibility
7:36
aspect 2 207 a2 it is something that we typically don't discuss
7:42
in our training sessions because we are interested in giving prospective advice and the knowledge
7:49
element is something that would most likely be a factor that would be determined
7:56
if for example the department of justice were to decide whether or not to prosecute someone for having violated
8:02
207 a2 and the knowledge element is that the employee at the time of their appearance
8:10
or communication post-employment knew or reasonably should have known
8:15
that the matter had been pending under their official responsibility during their last year of government service
8:22
so while the statute is in effect
8:30
giving employees at higher levels of responsibility an enormous number of matters that
8:37
they're going to be effectively held accountable for in an a2 restriction
8:43
it's only going to be limited to those that were pending during their last year of government service but there is a
8:51
knowledge element that does on some level mitigate the likelihood that an agency head or a former agency head or a
8:58
former senior employee would have an a2 violation
9:04
for something that happened several layers down in their chain of command
9:12
so what does actually pending mean a matter is actually pending under
9:20
an employee's official responsibility if it's been referred to them for assignment
9:25
so whenever ken as legal counsel is given an assignment that his staff is
9:32
supposed to take care of and he has full cognizance of that matter that will be something that's pending
9:38
under his official responsibility but it also includes any matter that has
9:44
been referred to or is under consideration by any person he supervises
9:49
including a subordinate so in the case of being a legal counsel
9:55
obviously other parts of fda come to legal counsel
10:00
for their legal support so while the legal counsel may not have complete cognizance over the
10:07
entirety of certain matters from beginning to end they play a role
10:12
in those processes and while those matters are have been brought into their chain of
10:17
command that for their service whatever the services that they're providing in this
10:23
case it's legal support that those matters are pending under ken's official responsibility because
10:30
they are assigned to his staff and he has official responsibility for that work
10:35
while his subordinates are required to be working on those matters
10:44
a matter remains pending even when it is not under active consideration
10:49
and there's no requirement that the matter must have been pending under the employees official responsibility for a
10:55
certain length of time so these are all things that once something comes into ken's chain of
11:01
command and is being considered by himself or he or his subordinates that matter is
11:06
pending whether it was for a day or for a year whether it's being acted upon or whether it's not being acted
11:12
upon two additional points i'd like to make about this before we move forward
11:19
is that actually pending is not affected by leave status so if for example ken were to take a
11:26
month's worth of leave for whatever reason matters that were assigned into
11:31
his chain of command while he was on leave he would still be deemed to have official
11:36
responsibility for those matters notwithstanding that he wasn't physically present or was in leaf status
11:42
when those matters came in similarly and perhaps more importantly
11:48
can cannot disqualify himself out of an a2 restriction for any matters that are under his
11:56
cognizance so if for whatever reason ken wanted to recuse himself from a specific legal
12:04
review for example and that he was going to do it either by asking one of his
12:10
deputies to do the supervision or even if he were to send it up the
12:15
chain to one of his superiors to do the supervision in his stead that matter is still
12:22
pending under his official responsibility because it is still within his line of
12:28
authority and his chain of command so you cannot disqualify yourself out of
12:35
an a2 restriction so we've talked about we think that
12:43
clearly this is a specific party matter this investigation clearly his staff was engaged in the
12:48
legal review of providing legal review support to this investigation so i think it's clear that
12:53
on that basis it appears as though this was pending under ken's official responsibility
12:59
but we have that additional piece which is it had been pending during his last year before terminating
13:05
from government service now ken has not left service yet
13:10
his proposed termination date that he gave us on his checklist was october 1st of 2020
13:18
so what we would have to do is to do a one-year look back from october 1st of 2020 back to october
13:26
1st of 2019 and if this investigation was pending
13:31
in his chain of command under his official responsibility
13:36
at any time during that one year period then it would be deemed to be pending
13:41
under his official responsibility and he would have an a2 restriction with respect to it
13:48
now as we mentioned when we were doing our a1d brief the critical distinction when you're providing
13:53
advice and counsel to supervisors and managers is we want to be perfectly clear with
13:59
them about the distinction between something merely pending under your official
14:05
responsibility and something for which you actually participated personally and
14:10
substantially because to participate personally and substantially includes matters where the employee has
14:17
engaged in direct and active supervision of a subordinate
14:23
so a supervisor may very well have participated personally and
14:28
substantially and not just had something pending under his official responsibility
14:36
so we are going to have to get more information about the nature of ken's involvement
14:42
in the matter we need to find out did he participate personally and substantially
14:48
in the legal review support that was provided in connection with this compliance investigation so again going
14:56
back to the definition of personal and substantial participation to participate personally is to
15:01
participate directly and in the case of a supervisor it's to actively supervise your the work of your
15:08
subordinates to participate substantially again can include
15:13
it can include direct and active supervision of subordinates
15:19
so we're looking at what was the nature of ken's supervision did can do status checks
15:26
on the legal review did he review drafts of the legal support to the extent that
15:33
ken engaged in any of those activities he not only likely directly and actively supervised
15:40
but he may himself have participated personally and substantially in that matter by approving disapproving
15:49
by making recommendations or rendering advice that rose to the substantive merits
15:55
of the matter so we do have a question mark right now this is in for
16:01
additional information we would have to ascertain from ken but as it stands right now it looks as
16:07
though ken may very well have an a1 restriction
16:12
with respect to this compliance investigation and that's very important because as you
16:17
will remember the the the lifetime of the matter is the length of time for which ken
16:25
would have a restriction under a1 it's a lifetime bar as opposed to
16:30
matters that are only pending under ken's official responsibility that are subject to the a2 restriction
16:36
only have a two-year bar that begins to toll from the date that he would terminate senior service or
16:42
i'm sorry terminate government service so what about regulatory matters that
16:49
ken and his staff worked on we've talked about these this investigation but we we've we've ignored
16:55
completely the fact that a goodly part of the work that ken did evidently or does um is to draft
17:02
regulations 2641.201 h2 states explicitly so if
17:10
you're looking for where the regulation tells you this matters of general applicability are not covered
17:17
for purposes of a1 and a2 matters the only matters that are
17:24
covered by a1 and a2 are specific party matters and matters of general applicability
17:29
include things like legislation rulemaking general policies
17:35
things of that ilk regulations generally speaking are not going to be
17:42
specific party matters and therefore ken is not going to experience any restrictions
17:48
with respect to any post-employment activities that he would engage in that would involve communicating back to
17:55
the government in connection with any and all of the regulations that ken and or his staff
18:02
may have worked on so now let's look at the post-employment
18:08
activities that ken is contemplating and talk about whether and to what extent he will have post-employment
18:14
restrictions with respect to those activities we want to start with
18:20
what is an appearance or communication because the bar that ken is going to have under a2
18:26
which is the same as it is under a1 is a representational bar
18:33
so what is an appearance or a communication an appearance is as was the same
18:41
in our a1 debrief and appearance is your mere physical presence before an employee of the united states
18:48
it can be in a formal or informal setting and it can be in circumstances where you
18:54
are literally simply appearing where there if the totality of the circumstances indicate
18:59
that there's some intent to influence simply appearing without doing anything further can at times be restricted
19:07
under both a1 and a2 and we're going to talk about that a little bit more later on a communication is self-evident
19:14
it is imparting information or requesting information or effectively just generally communicating and orally
19:21
or at least i'm sorry or in writing again it can be formal or informal
19:28
and we have this aspect which is this intent that information be attributed to
19:33
the former employee which is a third party intermediary concept that i'm going to touch on
19:39
in a moment because it's going to in some respects blur the distinction
19:46
between behind the scenes assistance and an actual prohibited communication
19:52
so behind the scenes assistance is permitted as long as there is no as we say here
19:59
under communication intent that the information be attributed to the former employee
20:05
so when we look at the definition of behind the scenes this is what we say in the regulations behind the scenes means
20:11
behind the scenes assistance we say nothing in this section prohibits a former employee from providing
20:16
assistance to another person provided that the assistance does not involve
20:21
a communication to or an appearance before an employee of the united states and
20:27
then we give you an example in the regulation it's example three to paragraph d and this is to sort of illuminate a
20:32
little bit what we mean by what what what would constitute behind-the-scenes assistance
20:38
permitted behind-the-scenes assistance we say there's a government employee who administered a particular contract
20:44
for agriculture research with cute company when she terminated she
20:49
went to work for q company pretty much on the same matter but she had no direct contact with the
20:56
government in connection with this matter her company asked her
21:01
to prepare a paper that would describe the people in her agency who should be
21:07
contacted and what they should say to them in an effort to increase the scope of
21:13
funding for the contract and to resolve favorably a dispute over
21:18
a contract clause and we say in this example that she may do so so the the critical piece here is that
21:26
she's confining herself entirely to behind the scenes that she can provide critical
21:31
information to people about the same matter that she worked on as long as she confines
21:36
herself to behind the scenes so where this gets a little i won't say
21:42
fuzzy but i will say it gets a little more complicated is once we introduce the concept of third party intermediary
21:50
you can read about this in the preamble to the final rule under the section dealing with
21:55
communication and appearance but it's illustrated in example five to paragraph
22:01
d and this example is taken taken explicitly from an office of legal
22:08
counsel opinion that was issued back in 2001 and what the office of legal counsel opinion
22:14
dealt with was a circumstance where a former senior employee
22:20
had created a consulting firm after they terminated service
22:27
the consulting firm wrote a report for one of its clients that client shared that report or
22:35
submitted that report to the former senior employees former agency
22:40
and the totality of the circumstances indicated that the former senior employee fully
22:47
intended to be recognized by their former agency as the source of the information in that
22:54
report so the olc opinion concluded that
22:59
that informer employees should not be permitted to engage in indirect
23:05
communications that would otherwise be in violation of their representation bar
23:11
by using third parties to do the communicating on their behalf particularly where it
23:17
appears through the totality of the circumstances that the former employee
23:22
intends to be recognized intends to have the communication attributed to them it's third
23:30
party as subterfuge for the most part is what we're discussing here and this is when we're rendering advice
23:36
to employees about engaging in behind the scenes assistance it is imperative that we talk to them
23:43
about making certain that they can find themselves to behind the scenes
23:48
and that they don't do anything to either direct or encourage the people who will be communicating
23:54
back to the government to invoke their name or to in
24:00
any way make it appear as if they are intending to have that information attributed to themselves
24:10
so let's think a minute about what ken is proposing to do for his future employer and talk a
24:18
little bit about whether or not he may make communications and connections with some of those activities
24:25
so in conjunction with his regulatory work that he will be doing for wellness may can communicate with fda or hhs
24:32
about the regulations that he and his staff worked on while he was an employee
24:38
and the answer is yes he may as we mentioned earlier
24:43
regulations generally speaking are not specific party matters and so an a1 or a2 restriction is not
24:51
going to reach to any matters what we call of general applicability
24:56
that ken and his staff may have worked on they can submit comments on behalf of
25:02
wellness on new regulations hhs issues again regulations are not specific party
25:10
matters and so ken will have no restrictions with respect to making comments back to hhs on new regulations that they
25:18
may issue and he may do so on behalf of wellness so may can communicate with government
25:24
auditors and investigators about the wellness compliance program
25:29
now notice here we're talking about the wellness compliance program not the wellness compliance
25:37
investigation so this is where it's important to
25:42
remember how narrow the restriction is under a2 and a1 can is only restricted
25:50
as to communications or appearances made with the intent to influence back before the government in connection
25:57
with specific party matters in which he either participated personally and
26:02
substantially or that he had pending under his official responsibility during his last year of government service
26:09
so in this case the only thing he's going to be restricted with respect to communicating
26:15
back to the government on behalf of wellness is the compliance investigation
26:23
new investigations he can be the point of contact anything that's unrelated to the
26:29
investigation he can be the point of contact so his restriction is actually quite narrow
26:38
so when is there an intent to influence intense influence is conjunctive with a communication or
26:44
appearance so ken's going to be barred as to any
26:49
communications or appearances where he is seeking a government ruling a government benefit
26:55
an approval or other discretionary action and discretionary action is really the critical language here
27:01
anytime you're asking the government to engage in some sort of discretionary
27:06
decision making about what they're going to share with you what they're going to do for you information they're going to make
27:13
available to you anything of that ilk you're looking at an intent to influence
27:19
also if he's seeking to affect government action where there's a real or potential dispute or controversy
27:25
again an adversarial type of circumstance communications that are made in
27:31
connection with that type of matter are typically going to be communications with the intent to
27:37
influence so when you think about an investigation investigation is typically a fairly
27:43
adversarial type of matter so ken is going to have to exercise an enormous amount of caution
27:49
and i would argue be advised frankly not to make any communications back to the
27:55
government in connection with that investigation even if arguably one might say they are
28:00
deemed to fall within the ambit of this next list of of not intend to influence now a social
28:08
visit with former co-workers we've talked about this before a social visit
28:13
means not the venue it's not that once you're in a social venue all bets are
28:18
often you can talk about anything you want to with your co-workers that's not what this means this basically means that you're not
28:25
prohibited from having visits with people that you used to know but you cannot be making
28:31
communications on behalf of your employer on behalf of anybody else
28:36
that would otherwise be prohibited communications if you were to be attending a meeting for example
28:42
it's not an intent to influence to convey or request purely factual information we're going to address this in in a
28:49
second by looking at two examples in the regulation that help to further flesh that out or to request publicly available
28:56
documents so let's just move on to these two examples that i've pulled from intent to influence because i think that they
29:03
will help us clarify when it is that an employee
29:11
can request purely factual information and have it really not be an intent to
29:16
influence and when the circumstances might in fact indicate otherwise our first example is
29:22
example three to paragraph e2 and in this example we have a former dod
29:27
employee they're now working for a firm that has a contract with dod to produce an operator's manual for a radar device
29:37
and in the course of developing a chapter about just certain technical features of the device this former employee is asked the dod
29:44
official certain what we're characterizing in the example is factual questions about the device and his properties and
29:50
the discussion doesn't concern any matter that's known to involve a potential controversy between the agency and the contractor
29:57
so we conclude that the former employee has not made a communication with the intent to influence
30:03
notice here how important it is that we did not stipulate as to what the
30:09
factual questions were the important piece here was you look at
30:14
the context in which the questions are being asked with a view to what the former employee
30:19
is trying to achieve by asking those questions and in this case we argue that writing an operational
30:28
manual for a device and asking technical questions about how the device function functions does not appear to be to be a
30:35
circumstance in which there's any degree of controversy or adversarialness
30:40
so in in that context we argue there is no intent to influence now contrast that with example four to
30:48
paragraph e2 a former medical officer of the fda sends a letter to the agency in which he
30:53
sets out certain data from safety and efficacy tests on a new drug for which his employer
30:59
is seeking fda approval even if the letter is confined to arguably factual matters
31:06
such as synopses of data from clinical trials the communication is made for the
31:12
purpose of obtaining discretionary government action approval of a new drug
31:19
therefore this is a communication made with the intent to influence so the point here is we do not want to
31:25
get lost in the weeds of arguing about what is or isn't what could or couldn't constitute
31:32
factual information either being provided or factual information being requested
31:40
we want to look at the circumstances in which it's either being requested or provided
31:45
and what the intentionality of that set of information is
31:52
and whether it is connected to anything in which the government there is some degree of
31:58
controversy some degree of adversarialness and whether ultimately the goal is to
32:03
influence the government in a certain direction
32:10
so what if ken attends a meeting but he doesn't speak
32:16
so here we're gonna come back to the thing that i dropped in your lap when we were talking about
32:21
appearance a mere physical presence and appearance being made with the intent to influence
32:29
this is at 2641.201 e4 and it says under some circumstances a
32:35
former employee's mere physical presence without any communication by the employee concerning any material issue
32:42
or otherwise may constitute an appearance with the intent to influence an employee of the united states
32:48
and then we go on to give relevant considerations and factors to consider when determining
32:55
whether or not an employee's mere appearance would be sufficient to constitute an intent to
33:01
influence we're not going to talk about those factors today because they are going to be very very fact specific
33:07
and they're going to be dependent upon the specific situation that your employee finds themselves in
33:13
so this is some a determination that is likely only ever going to be made in a post-employment context
33:19
where an employee is contemplating attending a meeting or some other some other function
33:25
where and in connection with something over which they otherwise would have a
33:31
post-employment representational bar
33:36
so on whose behalf might can be making the appearance or communication
33:42
so ken has prohibited him from making communications and appearances on behalf of another person he is not prohibited from making
33:48
self-representations but it has to be on behalf of any other person
33:54
this is the same as it is for a1 any other person includes both human persons individuals
34:01
as well as legal persons so companies and institutions and state fed state local
34:07
and foreign governments and obviously the employees or agents thereof
34:15
and it would include if for example ken were to leave government service and decide to
34:21
create for example his own consulting firm and he decided to incorporate that
34:27
by making it an llc or an s corp or through some other legal vehicle he will have created
34:33
a legally speaking a third person um and so anytime he was making any
34:39
communications back to the government on behalf of his company he would be
34:45
doing so on behalf of another person but what does it mean to
34:50
act on behalf of like how do you establish the agency to actually be acting on behalf of this third
34:56
party well if you're formally their agent or their attorney then
35:01
clearly you're acting with agency but there's also a less formal way in which you can be acting with
35:07
agency and that is if you are acting with the expressed or compl implied consent
35:12
and subject to some degree of control or direction by the other party
35:20
so in the preamble to the final rule in the federal register when it comes to acting on behalf or
35:26
communicating on behalf of your employer oge has taken the
35:32
position that effectively anytime a former employee
35:38
is acting as an employee of their employer
35:45
they are acting on behalf of their employer so for ken's purposes once ken begins
35:53
working for wellness anytime he is acting
35:59
making a communication or appearance as an employee of wellness while he's being paid by
36:06
wellness as part of the duties that he's been assigned by wellness he will be deemed to be making those
36:12
communications or appearances he will be deemed to be acting on behalf of wellness
36:21
so the question presents itself well when might can be deemed to be representing himself
36:31
now in example three to paragraph g we have an example i think that helps to illustrate when
36:37
someone might actually be acting on their own behalf and it says that an employee of
36:43
the administration for children and families wrote the statement of work for a
36:48
cooperative agreement that was to be issued to study alternative workplace arrangements he terminates government service and
36:55
joins a non-profit group that was formed to promote family togetherness so then he gets asked by his former agency
37:02
to attend a meeting in order to offer his recommendations concerning the ranking of the grant applications that he had reviewed
37:09
while he was still a government employee so a grant review would be a specific party matter he would be restricted as
37:14
to representing back anybody else in connection with those same matters the management of his non-profit group
37:20
agrees to permit him to take leave to attend the meeting in order to present his personal views
37:27
concerning the ranking of the applications although the former employee is a salaried employee of the non-profit
37:34
group and his recommendations may be consistent with the group's interests the circumstances establish that he did
37:41
not make the communication subject to the control of the group so this is just to give you
37:47
a flavor of when and under what circumstances might a former employee be able to speak
37:54
to the their former agency or speak to the government about matters that they worked on while
38:01
they were a government employee and for which they have post employment restrictions but not be
38:06
deemed to be acting on behalf of another specifically their employer
38:15
so whom they cannot appear before or communicate with
38:22
under a2 as was the case with a1 um a former employee may not make an
38:29
appearance or communications with the intent to influence tour before an employer officer of any executive
38:36
branch department executive branch agency or independent agencies of the
38:42
legislative or judicial branch any federal court or courts marshal
38:50
so are ken's communications restricted only as to fda and clearly the answer is no
38:57
we just said that it's all executive branch agencies including independent agencies of the of
39:02
the legislative and judicial branch it would be any executive branch department and federal courts so what is the same
39:10
particular matter 207 a1 and a2 require that when an employee
39:19
makes the communication or appearance with the intent to influence after government service
39:24
that in order for a1 and a2 to bar those communications or appearances they have to be made in connection with
39:31
the same particular matter involving specific parties as that which the employee either worked on or had
39:37
pending under their official responsibility during government service so
39:42
this this can be a little tricky at times because particular matters have
39:49
a way of evolving into other iterations of themselves
39:55
which is to say an employee may find themselves being asked to make a communication appearance
40:00
in connection with a particular proceeding or in connection with something that seems to
40:06
address their prior specific party matter in part but maybe not in whole so we typically say that
40:14
it's very difficult to prospectively discuss this other than just to have a
40:19
general sensibility about whether it's even likely that the employee's going to be working on anything that's even remotely laid it
40:26
related to the matters that they worked on while they were in government service but we do give you at least some
40:32
consideration some things to be looking at to make a determination whether or not
40:37
at the time the employee would wish to make the post-employment communication or appearance whether or not it's really in connection
40:43
with the same particular matter involving specific parties so let's ask and answer this question to
40:50
sort of clarify what i what i meant by what i just said which is might can
40:56
have any restrictions with respect to any administrative or judicial proceedings for example
41:02
against wellness that might be based upon the findings of the investigation
41:08
and again we have examples in the regulation that at least reach to this and they're not going to answer every
41:14
question about this but that reaches to the to answering that specific question under same specific party matter this is
41:20
example one to paragraph h4 a government employee participates in an internal agency deliberation
41:27
concerning the merits of taking enforcement action against a company for certain trade practices
41:33
he leaves the government before any charges are filed against the company he has participated in a particular
41:40
matter involving specific parties and may not represent another person in connection with the ensuing
41:46
administrative or judicial proceedings against the company so in this case what we're seeing is
41:53
there are proceedings that extend from the specific party matter in which the employee
41:59
participated while in government service so even though those charges were not
42:04
drawn up while the employee was in government service
42:09
the matter that he participated in is the same particular matter involving specific parties
42:15
as the subject matter of this administrative or judicial proceeding
42:22
when is the u.s a party or does it have a direct and substantial interest
42:29
the u.s has to either be a party or have a direct and substantial
42:34
interest but it does not have to have both and when we're talking about the united states as a party or having a
42:40
direct and substantial interest we are talking about all branches of the united states government
42:47
now the u.s does not have to be a party to the matter in order to have a direct and
42:53
substantial interest in the matter the matter does not have to be pending
42:59
in a federal forum for the u.s to be a party or have a direct and substantial interest however the us
43:07
does not necessarily have an interest in a matter simply because there's a federal statute
43:13
that's at issue or the matter is pending in a federal court and that's kind of all we're going to
43:19
say about whether or not the u.s is a party or has a direct and substantial interest because again that's going to be have to be a
43:24
determination that you make at the time that the post-employment communication or appearance is actually being
43:30
contemplated so that you have a full set of facts to operate from
43:36
so are there any applicable exceptions and in this case we don't see any activities that ken
43:42
is is is discussing that would be the subject of any uh available exceptions
43:50
so in sum what we've discussed today is we've identified one particular matter involving specific
43:56
parties that we know for certain is something that was
44:02
likely either pending under his official responsibilities during his last year of service
44:08
and or that he participated in personally and substantially it is critical that we make that
44:14
determination of whether or not he has an a1 restriction or an a2 restriction or both
44:20
because the minute he has an a1 restriction that effectively trumps a2 and a2 is frankly then moot
44:28
so with respect to the activities that he's proposing to engage in for wellness
44:35
the regulatory program that he will be responsible for um likely is not going to present
44:42
a1 or a2 restrictions for him unless in somehow in the conduct of that regulatory program
44:49
he's being asked questions or he's having to engage in something that's going to deal with
44:54
the compliance investigation which is the specific party matter with which he will have uh applicable
45:01
restrictions the being the point person for their compliance program
45:08
again we need to remember his only restriction is going to be with respect to
45:13
the wellness compliance investigation any and all other aspects of the job that he's
45:19
going to be asked to engage in are are going to be free from a1
45:24
or a2 restrictions his restrictions reach not only to communications with
45:30
fda or with hhs but to all executive branch departments and agencies
45:36
and certainly federal courts and any time he is communicating
45:41
on behalf of anytime he's communicating as an employee of wellness he is going to be deemed to be
45:46
communicating on behalf of wellness and those would be prohibited communications if they are in connection
45:53
with the compliance investigation so finally just to highlight some of the
45:59
aspects of 2017a2 that we've tried to discuss today is that 207a2 is only going to apply
46:06
to supervisors and managers people who have the authority to direct others actions it applies for two years
46:12
from the date of termination from government service it applies only to matters that were pending under the employee's
46:18
official responsibility during one year prior to their termination it's a one-year look back
46:24
the restrictions otherwise are absolutely identical between a1 and a2 you cannot avoid an
46:31
a2 restriction through disqualification from the matter and direct and active supervision means
46:37
that you have an a1 bar and an a1 bar will trump a2 thank you so much for participating in
46:44
this practice exercise


welcome to an introduction to 18 usc
0:04
section 207c
0:06
the post-employment statute's one-year
0:08
cooling-off period for senior employees
0:13
in this session you'll be briefly
0:15
introduced to the statutory elements of
0:17
the c restriction
0:19
and we will provide clarifying summaries
0:21
of the restriction as well
0:24
we'll introduce you to a process that
0:26
you can then use
0:27
to apply the statutory elements to any
0:30
facts you may have regarding an
0:31
employee's proposed post-employment
0:33
activities
0:34
in order that you can provide
0:35
prospective advice
0:38
we'll then assign an exercise where
0:40
you'll be asked to analyze the
0:41
post-employment profile of a
0:42
hypothetical employee
0:44
to determine whether and how the
0:46
employee's post-employment activities
0:47
may be subject to the 207c restrictions
0:51
once you've completed the exercise you
0:53
should review the debrief of the
0:54
exercise
0:56
because it is in the debrief that we'll
0:57
examine more closely the definitions and
0:59
the interpretations
1:01
of the statutory elements of 207c
What is 207 c
1:06
so what are the elements
1:12
207c is a one-year bar
1:15
that begins at the end of an employee's
1:18
senior service it applies to former
1:22
senior employees
1:24
as that term is defined by statute
1:27
it prohibits them from knowingly making
1:30
any appearance or communication
1:32
with the intent to influence to or
1:35
before an employee
1:36
of any department or agency where the
1:39
employees served in
1:40
any capacity within one year before
1:43
leaving senior service
1:45
if that communication or appearance is
1:47
on behalf of any other person
1:50
and it's in connection with any matter
1:54
in which the employee seeks official
1:55
action from his or her
1:58
former agency
Where is 207 c defined
2:02
where are the 207 c elements defined the
2:08
implementing regulation for 207 is 5cfr
2:11
part 2641.
2:13
the specific guidance on the application
2:16
of the 207c restrictions
2:18
is found at 2641.204
2:22
and there are also cross references to
2:25
various definitions
2:27
in 2641.201
What does 207 c bar
2:32
what does 207c bar
2:37
as is the case with 207 a1 and a2
2:40
207c is a representational bar
2:43
and that representational bar reaches to
2:46
communications and appearances
2:48
that are made with the intent to
2:50
influence on behalf of third parties
2:54
where 207c departs from a1 and a2
2:59
is that these communications or
3:01
appearances
3:02
must be to or before any agency
3:06
where the employee served in any
3:08
capacity during their last year
3:10
of senior service similarly
3:14
207c departs from a1 and a2
3:17
in that it is a broader restriction the
3:20
communications or appearances
3:22
are not allowed to be made if they are
3:24
in connection
3:25
with any matter in which the employee
3:28
is seeking official action from their
3:31
former agency
3:34
207c as is the case with a1 and a2
3:38
does not bar self-representation it does
3:41
not bar behind the scenes assistance
3:44
it does not restrict where you can work
3:47
but it does apply to uncompensated
3:49
activities as well as compensated
3:51
activities
Purpose of 207 c
3:53
what is the purpose of 207c
3:57
207c is primarily a cooling off period
4:00
for the senior employee
4:02
vis-a-vis the employees of their former
4:05
agency
4:06
it prevents the former senior employee
4:08
from exerting undue influence
4:11
on employees of their former agency and
4:14
from
4:14
unfairly using any influence they may
4:17
have had
4:18
by virtue of the authorities they
4:19
enjoyed as a senior employee
Senior Employees
4:25
who is covered by 207cn for how long
4:30
207c applies to senior employees
4:33
that is a statutory definition and you
4:36
will find it in the implementing
4:38
regulation
4:39
at 5cfr 2641.
4:45
the cooling off period extends from one
4:49
year from the date of termination of
4:51
service as a senior employee this is
4:54
distinguishable from a1 and a2
4:58
where those bars begin from the date of
5:01
termination of government
5:03
service 207c does not begin at
5:06
termination of government service
5:09
unless that happens simultaneously
5:12
with termination from senior service
5:18
who is a senior employee a senior
5:21
employee includes
5:23
individuals who are employed in
5:24
positions
5:26
which the rate of basic pay is specified
5:28
or fixed in
5:30
five usc 5311 through 53 18.
5:35
it also includes individuals whose rate
5:37
of basic pay
5:38
is equal to or greater than 86.5 percent
5:42
of the rate for level 2 of the executive
5:44
schedule
5:45
this is going to include most of your
5:48
ses
5:49
employees we're going to talk about how
5:51
this rate is calculated
5:53
in a moment but for now let's continue
5:56
with
5:57
the list it also includes 07 or above
6:00
active duty commissioned officers
6:04
it includes certain appointments that
6:06
are made by the president
6:07
or by the vice president under three usc
6:11
and it also applies to people who are
6:13
assigned from a private sector
6:15
organization to an agency
6:18
under the information technology
6:19
exchange program
6:22
with respect to the 86.5 percent
6:26
of level 2 every year
6:29
oge makes this calculation for agencies
6:33
and we issue it in an advisory
6:36
for 2020 this was legal advisory 2001
6:41
which is titled the effect of pay
6:43
adjustments for calendar year 2020
6:46
and for calendar year 2020 the rate of
6:48
basic pay
6:49
for senior service is a hundred and
6:51
seventy thousand dollars
6:53
a hundred and seventy thousand six
6:54
hundred and sixty five dollars
7:01
we would also note that senior employees
7:04
can be sgs and detailees or appointees
7:08
under the intergovernmental personnel
7:10
act
7:12
sges who are subject to senior employee
7:15
restrictions
7:16
are only those who served in a senior
7:18
employee position
7:20
for 60 days or more
7:23
ipa detailees and appointees who are
7:26
subject to 207c
7:28
are only those who received a total of
7:31
pay that was equal or greater to
7:34
86.5 percent of level two of the
7:36
executive schedule
7:39
these are discussed further in the
7:40
implementing regulation in 2641.
Advice on 207 C
7:46
what do i need to know to give advice on
7:48
207c
7:52
unlike 207 a1 and a2
7:55
where we began with identifying the
7:58
government matters that the employee
8:00
either participated in personally and
8:02
substantially or had pending under their
8:04
official responsibility
8:07
we are not concerned with whatever
8:09
matters the employee may have worked on
8:12
or had supervisory responsibility for
8:15
for
8:15
purposes of 207c we are
8:19
only concerned with what agency or
8:22
agencies did the employees serve
8:26
in any capacity during the year prior to
8:30
their termination from service so our
8:32
first step
8:33
in our process for 207c is who is the
8:37
senior employees former agency or
8:39
agencies for purposes
8:41
of the representational bar
8:46
then we need to identify any
8:48
post-employment activities
8:50
where the employee contemplates making
8:52
any communications or appearances
8:55
back to their former agency on behalf of
8:57
third parties
9:00
here it is important that the employees
9:02
be made to understand
9:04
that they have a communication or
9:08
appearance bar with respect to any
9:10
matter
9:11
where they're seeking official action
9:13
and that will be for the one year period
9:16
after they terminate senior service it
9:19
is a much broader restriction
9:20
than a1 and a2
9:24
how does c differ from a1 and a2
9:30
as we mentioned earlier particular
9:32
matters
9:33
involving specific parties are the focus
9:37
of a1 and a2 an employee is only
9:41
restricted
9:42
from communicating back on specific
9:45
party matters
9:46
that they either participated in
9:48
personally and substantially
9:50
or that we're pending under their
9:51
official responsibility
9:54
for purposes of 207c the former senior
9:57
employee is
9:58
barred from communications and
9:59
appearances that are in connection with
10:02
any matter and any matter includes all
10:05
particular matters
10:07
whether or not they involve a specific
10:08
party or parties
10:10
it includes broad policy options it
10:13
includes
10:14
new matters things that may not have
10:16
even been under consideration
10:18
by the agency while the senior employee
10:21
was at the agency and also matters that
10:24
are pending in other agencies
How to conduct a 207c analysis
10:29
so how do i conduct my 207c analysis
10:34
you basically we take the elements of
10:36
207c
10:39
and we place them into a process where
10:42
we begin by asking
10:44
is the employee a senior employee
10:47
and if they are a senior employee then
10:50
we need to identify for that employee
10:53
what are the types of appearances or
10:54
communications that would be
10:56
barred with respect to
11:00
communicating back to the former agency
11:03
seeking official action
Materials
11:07
we've provided you with materials for
11:09
our practice exercise
11:12
our hypothetical employee is gabriella
11:15
torres
11:16
and she is a senior employee with the
11:20
national
11:20
archives and records administration
11:24
we've given you a worksheet to do the
11:26
analysis for purposes of 207c
11:30
now while we are going to ask you to
11:32
confine yourself to a 207c
11:34
analysis for purpose of this exercise we
11:37
will be reminding you periodically
11:40
that we need to remember that our senior
11:42
employees
11:43
may also have a1 and a2 restrictions
11:47
in addition to their 207c restrictions
11:50
so that when we are providing them
11:52
prospective advice
11:53
we need to not just limit ourselves to
11:56
207c
11:57
we need also to remember that they have
11:59
may have a1 and a2 restrictions
12:04
we've given you a copy of phi cfr part
12:06
2641
12:08
we've given you the federal register
12:09
version of the final rule
12:11
because we will be making reference to
12:14
various parts of the preamble
12:16
where an additional interpretive
12:18
guidance is found
12:21
we've also given you a summary of the
12:23
2641 provisions that deal with 18 usc
12:26
section 207c
12:29
this is not a legal document this is
12:31
meant to be used
12:32
as a reference tool or a job aid
Practice Exercise
12:37
in our practice exercise we'll be using
12:39
the following methodology
12:43
is gabriela a senior employee for
12:45
purposes of 207c
12:48
what is an appearance or communication
12:52
when is there an intent to influence
12:55
on whose behalf might gabriella be
12:57
making the appearance or communication
13:00
what is a senior employee's former
13:03
agency
13:05
what is any matter what constitutes
13:09
seeking official action
13:12
and are there any applicable exceptions
13:17
once you have completed the exercise we
13:19
would ask you to proceed to the exercise
13:22
debrief
13:23
where we will apply the 207c provisions
13:27
to gabriela's proposed post-employment
13:29
activities
13:32
thank you


welcome to our practice exercise debrief applying 18 usc section 207c
0:06
to a set of proposed post-employment activities of a senior employee
0:13
for purposes of our exercise our senior employee is gabriella torres and she is a senior employee with the
0:19
national archives and records administration we'll be using this worksheet to apply
0:26
the 207c elements to her proposed post-employment activities to decide
0:33
whether she will have any restrictions on any of her activities while we will
0:38
be confining ourselves to a 207c analysis for purposes of this debrief i will be periodically reminding you
0:45
that our senior employees also have potential 207 a1 and a2
0:51
restrictions and therefore they may need you to provide them with advice on those restrictions in addition to 207c
0:59
we're going to be making reference to the implementing regulation at 5cfr part 2641
1:05
including some aspects of the preamble to the final rule we're going to be making use of some
1:12
excerpts of the summary of 2641 we're doing that for visual as well as
1:18
discussion facility when you are providing advice to your employees
1:23
we advise that you only use the actual text of the regulation themselves
Definition of Senior Employee
1:33
so is gabriella a senior employee gabriele has told us she's a senior employee and we're going to take her at
1:38
her word but for purposes of our own edification
1:43
we're going to be looking at the definition of senior employee senior employee is defined by statute
1:50
and it's found in the regulation at 5 cfr 2641.104
1:56
now while there are six separate bullet points here that describe how one can be considered a senior
2:02
employee we're going to be looking at bullet point two because this is likely where our
2:09
employee gabriella is defined as a senior employee and
2:14
where many if not most of your senior employees are going to be defined
2:20
and that is any individual whose rate of basic pay is equal to or greater than 86.5 of the rate for level two of the
2:27
executive schedule that's going to be most if not all of your career and non-career ses
2:33
and ses equivalents now rate of basic pay does not include locality-based adjustments or
2:40
things like awards and bonuses in order to calculate the 86.5 percent
2:48
oge does this for you every year and provides you with a dollar amount
2:54
for that calendar year for 2020 86.5 percent of level two of the
3:00
executive schedule is one hundred and seventy thousand six hundred and sixty-five dollars
3:05
so that means anyone whose rate of basic pay is equal to or greater than a hundred
3:12
and seventy thousand six hundred and sixty-five dollars is going to be subject to the 207 207c
3:17
provisions now you may ask well does that mean that certain gs15 employees
3:24
if they meet or exceed that dollar amount are then contin considered to be 207c senior
3:31
employees and the answer that question is no gs 15 employees rate of basic pay includes
3:38
locality-based pay so in order to determine if a gs-15 were
3:43
subject to this you would have to back out any of the locality-based pay that they were
3:48
receiving and that rate would not equal to be equal to or exceed 170 665
3:58
as we mentioned in the introduction sges and ipas are subject to 207c
4:05
but not all are for sges it's only going to be those who served in a senior employee position
4:11
for 60 days or more for ipas it's only going to be those who received
4:17
a total pay that was equal to or greater than this 86.5 percent of level 2 of the
4:22
executive schedule so we know that gabriela is a senior employee she has told us so
4:29
and we know that she is a current employee she has not yet left senior service or government service but
4:35
she's anticipating doing so september 25th of this year so her one year bar will begin from the
4:41
date that she terminates her senior service in gabriela's case it looks as though that's also going to be a termination
4:48
from government service what are gabriela's post-employment
Postemployment Plans
4:54
plans she's told us that she plans to work
5:00
part-time for the maryland state archives she's also told us
5:06
that she is going to be an unpaid volunteer serving on a committee for the society of american
5:14
archivists now do we have to know what gabriella actually did
5:19
for nara in order to provide her with any 207c advice and the answer to that question
5:25
is no unlike a1 and a2 where the restrictions are tied
5:31
specifically to specific party matters that the employee either worked on or had under their official
5:37
responsibility 207c is not tied to any of the duties that
5:42
gabriela may have performed for the national archives now what do we need to know about her
5:48
proposed part-time position with the maryland state archives before we provide advice to her on 207c
5:57
the maryland state archives is a prospective employer that actually may enjoy
6:06
one of the exceptions to the prohibitions on 207c
6:11
we're going to talk about that exception a little bit more specifically later in our analysis
6:18
but for right now it's enough to know that there is an exception that exists for instrumentalities
6:26
and state entities that could apply to this but it's going to depend on what her part-time position
6:35
actually is with respect to her status with the maryland state archives if she
6:41
will be an employee of the maryland state archives she will be able to enjoy
6:47
the exception to 207c if she is other than an employee say an independent contractor then she
6:55
will not have an exception to 207c and will be subject to its restrictions
Appearance and Communication
7:05
so what is an appearance or communication actually for the next three elements
7:11
of our analysis which is appearance or communication with the intent to influence on behalf of any other person 207c does not differ from a1 and
7:19
a2 so what is an appearance or a communication
7:26
a former employee makes an appearance when she's physically present before an employee of the united states
7:32
and that's either in a formal or an informal setting and although an appearance may be
7:39
accompanied by communications an appearance doesn't have to involve
7:45
any communication by the former employee now we're going to talk a little bit
7:50
later about when would someone's mere appearance without communication
7:57
be deemed to be an appearance with the intent to influence so we're going to just put a pin in that
8:02
and we're going to come back to that in a minute so what's a communication a communication is a fairly
8:08
straightforward commonsensical concept a former employee makes a communication when they impart or transmit information
8:15
of any kind that includes facts opinions ideas questions or direction and whether
8:21
orally in written correspondence by electronic media or frankly by any other means but it's only going to
8:29
include communications with respect to which the former employee intends that the information conveyed
8:35
will be attributed to him or herself so this is a third-party intermediary
8:44
concept which is integral to the concept of when you're actually
8:50
making a communication as opposed to when you are confining yourself to behind the scenes assistance
8:57
so an employee may engage in behind the scenes activity
9:02
provided that they're not actually making a communication
9:07
that would basically be done through a third party with attribution intended to
9:13
the former employee the regulation acknowledges that behind
9:19
the scenes assistance as a general proposition is okay provided it doesn't involve a
9:24
communication or appearance before an employee of the united states and in our example
9:30
where we talk about what behind the scenes assistance permitted behind-the-scenes assistance would look like
9:36
in our example we make it clear that it would include things like preparing a paper that describes the
9:42
people at your former agency who should be contacted or what should be said to them in an
9:47
effort to for example increase the scope of funding on a contract or to resolve a dispute over a contract
9:54
clause for example we say those are all permissible activities provided that there isn't a
10:01
communication where the former employee intends to be recognized
10:07
as the source of that information this third party intermediary concept is
10:13
discussed in our preamble to the final rule you can find it in the section that discusses
10:20
the communication and appearance elements example five to paragraph d
10:27
illustrates how this can come out come about with an illustrative example
10:34
and this example is taken directly from an olc opinion that was issued in
10:39
january of 2001 and it was addressing a 207c circumstance and in the olc opinion
10:49
a former senior employee had created a consulting firm after leaving
10:54
government service and their consulting firm prepared a report for one of
11:00
its clients and that client submitted that report to the former senior employees
11:05
former agency and the totality of the circumstances indicated
11:11
that the former senior employee intended that the information in that
11:16
report be attributable to him and therefore it was
11:24
a third party intermediary communication in which the former senior employee
11:30
indirectly through their client made what would otherwise have been a prohibited communication back to their
11:37
former agency so when we are providing advice on behind the scenes assistance
11:43
particularly to our former senior employees it is imperative that we give them
11:49
examples that we help to explain to them what circumstances
11:55
might be likely to implicate the third party intermediary concept and
12:01
how they might go about confining themselves to behind-the-scenes assistance
12:10
so a communication or appearance has to be made with the intent to influence so what is an intent to influence
12:16
we say an intent to influence is present when the employee is basically seeking
12:21
a discretionary action on the part of the government um so it can be a ruling a benefit and
12:27
approval but it's basically anytime that you're asking the government to exercise discretion and per in providing a
12:33
service or in engaging in some action that would be an intent to influence
12:39
um likewise if you're seeking to you're asking the government to take
12:45
an action in a context where there is some adversaries there's some dispute
12:50
or or or controversy that would also be a circumstance in
12:56
which your communications would appear to be made with the intent to influence we say generally speaking that
13:03
you're not engaging in and intend to influence if the communication is solely for purposes of making a
13:09
social contact engaging in a social visit we're going to be talking later about circumstances
13:16
where we have to be really careful because just because the venue looks like it's a social venue does not
13:23
necessarily mean that the communications that take place therein would not be communications with the intent to influence
13:30
we also talk about when there is an intent to influence when or not an intent to influence when
13:35
you're conveying certain types of quote unquote purely factual information again we're going to be looking at a few
13:41
examples where we differentiate between when when are you really asking for
13:46
factual information that is not going to be an intent to influence and when
13:52
is it that even though it does look like it's just factual information that the totality of the context makes
13:58
it appear as though your intentionality is to do something more than just receive or
14:04
submit factual information there are additional specific activities
14:10
that are articulated in the four bottom bullets i would caution you
14:16
against attempting to extrapolate from those very specific examples to other examples you might
14:22
encounter without at least consulting with oge these are largely a reflection of policy
14:29
decisions that were made before the regulation was issued and the regulation is in in many ways simply grandfathering
14:37
in these prior policy decisions so if you have a net what you think is an analogous situation please contact oge
14:44
before using these four stipulated points as the as your justification
Appearance
14:53
so let's ask ourselves the question we talked about this a moment ago in the context of appearance so may gabriella merely attend
15:01
official meetings with her former former nara colleagues may she simply appear in a room in meetings with her former
15:08
nara colleagues there's a provision in 2641.201 e4 which
15:14
addresses this directly when does mere physical presence when is it with an intent to influence
15:21
and we say that under some circumstances a former employee's mere physical presence without any communication
15:27
whatever um may constitute an appearance with the intent to influence and then we
15:34
give some relevant considerations for this mere physical presence
15:40
we're not going to get into what those factors are because they're going to be very fact dependent on the circumstances that your former
15:47
senior employee would be facing and would be want to be engaged in i will say this though with
15:53
respect to when it involves a former senior employee now this this provision applies under a1
16:00
circumstances as well as a2 circumstances but in the case of former senior employees
16:05
i think we constantly have to be mindful of what 207c is trying to prohibit and it is trying to prohibit a former
16:13
senior employee who clearly had authorities that were consonant with the level of
16:20
responsibilities that they had from being able to exercise undue influence
16:25
from being able to exercise an ability to gain access to policy makers
16:33
in their former agencies on behalf of others and do so in a way that is
16:39
unfair and would appear to be um misusing the the privileges of their
16:46
former position so i think with respect to folks who are subject to 207c we have to take this particular
16:53
provision very seriously that because they were powerful people there is a vestige of power that still
16:59
resides with them and their mere presence in a room may very well have some intended effects
17:05
even if they never ever speak i've given you as by way of example this
17:13
is from a 1993 conflict of interest prosecution survey and i don't want to i don't want to to
17:19
to talk about this at length but this was a circumstance where a former senior employee from the
17:26
federal reserve once they left the federal reserve were elected to the boards of directors of
17:32
various companies kroger was one of them and kroger had some issues with a
17:37
guideline that the fed and other agencies had issued and in response to a request for public
17:44
comment kroger submitted comments and then they attended a meeting with a
17:51
member of the federal reserve board now that meeting was arranged by the former senior
17:57
employee within one year after leaving senior service and in addition to arranging the meeting
18:03
the former senior employee actually attended the meeting and while the only thing she did was to
18:09
introduce all the parties around the table to each other and then she said nothing more for the rest of the meeting
18:15
she was paid by kroger to participate in that meeting and this activity
18:21
the arranging the meeting and then attending the meeting became the subject of a criminal investigation
18:26
now there was a settlement agreement i'm not going to go into what the settlement agreement was because you can read that on your own
18:32
but i think it's important to have a concrete example of where this exact thing where someone
18:37
appeared without communicating anything substantive was at least one of the considerations
18:46
that led to a criminal investigation
18:51
so may gavriela provide information or comments or otherwise express opinions
18:57
to nara on regulations or on other issues
19:02
here we're always going to have to deal with as a as a primary focus
19:09
whether or not she would be doing it in a self-representational kind of way and i think it's always important for us
19:16
to be able to articulate to our employees in their post-employment advice
19:23
circumstances where they may be able to communicate on their own behalf in particular as
19:29
well as the variety of ways in which they won't be able to appear or communicate before the agency
Example
19:36
so we have an example in the regulation where we talk specifically about that the kind of a communication that if you
19:42
do it on your own behalf is perfectly okay so we have a bureau of land management
19:47
employee who participated in a decision to grant a private company the right to explore for minerals on certain federal lands
19:54
the employee retired to pursue her hobbies so we don't have any indication that she's you know that she has anything else
20:00
going on where she might be acting on behalf of someone else so she's she's engaged in hobbies the
20:07
former employee becomes concerned the blm is misinterpreting a particular provision of the lease
20:12
so she is allowed to contact a current blm employee on her own behalf in order to argue that
20:19
her interpretation is correct that would not be a prohibited communication because
20:25
it's clear that she's doing it on her own behalf even though she's sort of taking them to
20:31
task for something that's barely there that's very substantial this is a ministerial contact this is very much a
20:36
substantive contact but it's done on her own behalf
20:44
so we're gonna come back to that notion of okay so what about when you're doing it on behalf of someone else where do
20:49
you draw lines we're going to come back to that when we talk about on behalf of but for right now i want to address another
20:55
not intend to influence consideration that reaches to this notion of when you're
21:01
asking for or when you're presenting quote unquote factual information so we have two examples to look at here
21:08
in the first one we have a former dod employee gone to work for a dod contractor he's
21:14
working on producing an operator's manual for a radar device that dod has asked for and so in the process of
21:22
developing this manual he calls up a dod employee because he wants to ask certain factual questions about the
21:29
device and its properties and how it functions and we argue that well this discussion does
21:36
not appear to concern any matter that is known to involve a potential controversy between the agency and the and the
21:41
contractor so we say the former employee hasn't made a communication with the intent to
21:46
influence simply by asking for clarifying questions about the technical nature of this thing that he's working on so we're
21:52
looking not just at what were the questions were the questions factual did they we're looking at the totality of the
21:58
circumstances you know was there any potential for controversy or whatever or were these just literally i
22:03
need this information in order to produce the document that you're asking we contrast that with example
22:09
four where we have a formal medical officer from the food and drug administration
22:14
has sent a letter to the agency and he's setting out certain data from the safety and
22:20
efficacy tests for a new drug for the company he now works for
22:25
because they're seeking approval from the fda for this drug and we argue that even if the letter is
22:31
confined to arguably factual matters such as a synopsis of the data from the
22:37
clinical trials the communication in toto is made for the purpose of obtaining a discretionary
22:44
government action the approval of the drug so therefore this is a communication made with the
22:49
intent to influence so again we're not going to try to say that because there
22:54
are aspects to the communication that are dealing specifically with facts and so facts are allowed
23:00
that we get to ignore what the overall overall intention of the communication is the overall intention of the
23:06
communication is to persuade the fda to approve this drug so just to give you
23:11
a little distinction between when is factual information
23:19
sufficient to let us know that there's no intent to influence and when are we looking at a totality of circumstances
23:25
where we don't really need to just focus on whether the nature of the information is factual but what the overall
23:31
intentionality of the communication is so who besides gabriella should be
23:37
counseled on post-employment communications and appearances by former senior employees and i think this is a really really
23:44
really important question i would ask you to seriously consider in your annual training
23:50
routinely having an aspect particularly for those employees who are most likely to receive
23:57
post-employment communications by former senior employees and that is to
24:03
let those employees have an opportunity to practice what they will actually do when this
24:10
happens because it probably will happen they will get a communication or an appearance by a
24:16
former employee and they themselves have to know what is prohibited and what is permitted so that
24:24
they know how to conduct themselves so as so as both not to pull a former employee
24:30
into an inadvertent violation of 207 but also themselves to make sure that
24:35
they're not engaging in or enabling a violation of law
24:43
so when is the appearance or communication on behalf of another
24:48
any other person means both individual persons human persons as well
24:55
as legal persons such as corporations and organizations and state local and foreign governments
25:02
and certainly it includes any officer employee or agent of any sort of legal
25:07
person it would extend to an employee's own business if the employee post
25:13
employment were to establish a business and incorporate it the incorporation
25:18
would make it a third legal person and then when they were making representations on behalf of
25:23
their business they would be making representations on behalf of another person when is their agency
25:32
well you're acting on behalf of a third party if you are formally acting as their agent or attorney
25:38
but there's sort of a less formal concept of agency that we have to be aware of as well which is if you're
25:44
acting with the expressed or implied consent of that third party and you're
25:50
subject to some degree of control or direction and i want to
25:55
emphasize that control or direction by the third party
26:03
so when might gabriella be communicating on her own behalf and when is she communicating as
26:10
another's agent we touched on this a little bit before when we looked at the blm example
26:16
and so we kind of have that as our example of when one might be communicating on their own
26:21
behalf um for gabriela it's going to be a little bit more
26:27
difficult because she has these other positions she's going to encumber
26:32
when she's in a post-employment environment where she's going to have to be mindful of when she may actually be
26:38
communicating or appearing on behalf of either the archives or the society so let's look at example two
26:44
which is a build on from example one the former blm employee from the previous example later joins an
26:51
environmental organization as an uncompensated volunteer so that sounds like gabriela's work she's going to be an uncompensated
26:57
volunteer with the society the leadership of the organization authorizes the former employee to engage
27:03
in any activity that she believes will advance the interests of the organization
27:09
this is very similar to what i've actually read on the society site the society is an actual society and in fact
27:14
that committee is an actual committee even if gabriela is not an actual human being and they have a similar stipulation with
27:21
respect to their uncompensated uh committee members that it's
27:26
understood that their they have the ability to act with the consent and approval of the society
27:36
she makes a communication on behalf of the organization when pursuant to this authority she writes to blm
27:41
on the organization's letterhead in order to present an additional argument concerning the
27:47
interpretation of the lease provision now although the organization did not direct her to send the specific
27:53
communication to blm the circumstances established that she made the communication with the consent
27:58
of the organization and subject to some degree of control or direction by the organization
28:04
so again we don't want to be getting too literal with the notion of agency in gabriela's situation if she's acting
28:11
on behalf of the state of mayor of the maryland state archives as their employee issues clearly would be acting in those contexts as their agent
28:18
with respect to the society the fact that she's an uncompensated volunteer to the extent that she's making
28:24
communications that seem to be consistent with the interests of the society and there is an
28:29
an indication even if it's not on their letterhead that when she is communicating she is doing so
28:35
with their either express or implied consent and she's at least subject to some
28:42
degree or control of a degree of control or direction it doesn't mean that they have to be
28:47
literally controlling and supervising her every action if there's some understanding that she's
28:53
acting with agency from them then she's going to have to be careful about any communication she makes that
28:59
are in association with activities she's undertaking on behalf
29:04
of the society so what is tour before a senior
29:09
employee's former agency now here is where 207c departs entirely from a1 and a2 a1 and a2
29:16
the restriction is as to an employee of the united states here it is to or before an employee of
29:22
the former agency so we're going to start by talking about what is a former agency
29:28
and then we're going to come back to what's an employee of the former agency and then where you served in any capacity because
29:34
that's the other piece of it it's any pla any agency where you served in any capacity
29:40
during the one year prior to your termination from senior service
29:45
so an agency for purposes of 207c is generally speaking going to be the
29:51
entirety of the organization in which the employee serves however in some circumstances and this is going
29:58
to be particularly true for departments they are eligible to create subdivisions
30:05
for purposes of 207c where they are in effect creating separate independent agencies
30:13
for purposes of communications under 207c and if a department or agency has
30:21
done that is eligible and has done so those separate component designations are
30:26
published in 2641 in appendix b now just for purposes of explaining how
30:33
these work it's much easier just give you a for instance than to continue talking in regulatory language so
30:40
quickly i'm just going to talk about if your department or agency is subject to these and you have these in place
30:46
this is how they operate in effect so we're looking at the department of justice
30:52
and in the center we have the parent the parent is main justice and then the satellite components we
30:57
have around them and these are not all of the component designations that the department of justice has these are just a representative sample
31:04
so what this means is if you were a senior employee at fbi and you leave senior service you have
31:11
restrictions only as to the fbi you do not have restrictions with respect to maine justice
31:16
or to any other of the components of of justice you are restricted only as
31:24
to the fbi the same thing holds true for eo usa bureau of prisons
31:29
etc etc for those who are senior employees at maine justice
31:36
they will have a restriction under 207c as to maine justice
31:42
and as to any other undesignated components of justice
31:49
but if you were a former senior employee in maine justice you do not have a 207c restriction with
31:55
respect to the fbi with respect to the bureau of prisons with respect to eousa or any other agency that has a separate
32:03
component designation that's how that works
32:08
so what's an employee of your former agency for purposes of this part employee means
32:14
obviously anybody who's a current employee of the agency they're covered that's self-evident but
32:20
it's also going to reach to any individuals who are detailed to the former agency from another
32:25
department an agency or entity which includes those within the legislative and judicial branches so
32:31
people who have been detailed to your former agency are now going to be
32:36
employees of your former agency and so your communication restrictions are going to apply to them as well it's also
32:42
going to apply to any individuals who are serving with the former agency as a collateral
32:47
duty pursuant to either a statute or an executive order this happens quite a lot with
32:55
with particularly higher level officials who have simultaneous responsibilities by dent of
33:01
their position so their position may be with the department of transportation but they have
33:07
collateral duties that to serve on committees or commissions or advisory
33:13
boards in other departments and agencies that are considered to be part of their responsibility
33:19
so those collateral duties then make them employees of those agencies for purpose
33:24
of 207 c restrictions with respect to people who have restrictions
33:30
to as to the executive office of the president employee is going to include the president and the vice president
33:38
so what about served in any capacity this is effectively a one-year look back from the date of termination
33:44
from senior service if the former senior employee served in
33:50
any capacity in any agency those agencies are going to be captured
33:55
for purposes of their 207c post-employment restriction and it doesn't matter whether they were serving
34:02
in those capacities as a senior employee so it's a one-year look back that captures any service
34:08
in any capacity in any other agency during that last year prior to termination from senior service
34:17
so understanding that may gabriella contact the department of justice to request a speaker oh no i want
34:24
anything we say foia and privacy act but basically on anything and the answer to that is well unless she somehow served the
34:30
department of justice during the last year before she terminates she won't have any
34:35
restrictions as respect with respect to contacting the department of justice or frankly any other executive branch department or agency
34:41
other than the one where she served may gabriela serve as a speaker or a
34:47
panelist for the society at let's say a conference or a seminar or some sort of thing like that that was
34:53
sponsored by the national archives
34:59
there's a public commentary provision um in 2641.204 g4
35:06
which basically says that if a former senior employee is asked to address a public gathering
35:13
in the venue of like a conference or seminar or some sort of forum like that as a panelist as a speaker
35:21
they may do that provided that it's not sponsored or co-sponsored
35:26
by the former senior employees former agency that it is attended by a large number of people
35:32
and that a significant proportion of those attending are not employees of the former senior employees former agency
35:37
so for our purposes we've stipulated that it would be a conference that was sponsored or co-sponsored by
35:43
nara and if that were the case no she wouldn't be able to do it um if it was just a very very small
35:49
conference that was only like a collection of of a small group of people then she
35:55
they would not meet the second criterion and if a significant proportion of those
36:01
people who were going to be in attendance were nara employees that would also be something that would disqualify her from
36:06
being able to use the public commentary provision but otherwise this is available to senior
36:12
employees to engage in exactly these kinds of activities
Any Matter
36:17
so what is any matter and any matter where you're seeking official action
36:23
this is where 207c gets extraordinarily broad it is categorically different from a1
36:30
and a2 any matter is a very broad universe
36:38
it ranges from adoptions of broad policy options
36:43
which is some of the broadest types of matters that the government can entertain to this more narrow set of matters
36:51
called particular matters involving specific parties and includes everything in between now if
36:57
you're struggling at all with these differential concepts of matters what's a matter what's a matter of general
37:02
applicability what's a particular matter involving specific parties we do have an advisory that we issued
37:08
back in october of 2006 which you can find on our website which is titled helpfully particular matter involving
37:14
specific parties particular matter and matter which can really help you i think get a better handle on the different types of
37:21
matters that we discuss in conjunction with the criminal statutes
37:27
it also includes any new matters that were never under consideration by the agency or frankly that were even
37:32
of any interest to the former agency and also it's going to extend to any matters that are pending at other agencies in the
37:39
executive branch in the legislative branch in the judicial branch it's really kind of an entire universe
37:45
of any kind of matter that's conceivable provided that you're seeking official
37:51
action in connection with it so what constitutes seeking official action seeking official action is
Seeking Official Action
37:58
equally broad a former senior employee seeks official action when the circumstances establish
38:04
that he's making his communication or appearance for purposes of inducing a current employee to make a decision you're asking them
38:11
simply to make a decision or to basically act in their official capacity in conjunction with any matter
38:18
it doesn't get any broader than this so this is why when we talk about it being a cooling off period it is really
38:24
intended to be a cooling off period it is intended to be uh no communication
38:29
whatever because the threshold for violating 207c is so low whenever you're making that
38:36
communication on behalf of anybody but yourself so to the extent that an employee has 207c restrictions
38:44
they really should be advised to the greatest extent possible that they simply should not be the point of contact they
38:50
simply should not be the person making the communications back to their former agency on behalf of any
38:57
other person now interestingly enough in the
39:03
regulation we do give an example of where a former senior employee might
39:10
actually be making a communication that isn't seeking official action
39:15
and i think we do this in part because we know that people develop personal
39:21
relationships with other people in their agencies and this is going to be particularly true of your career senior service
39:28
excuse me folks who've established a career worth of relationships with people in
39:34
your agency so i think it would be unfair to not give them some examples of when they might be able to
39:41
make personal communications that would not implicate 207c so we have an example here
39:47
where we talk about a former senior employee at the national capital planning commission and is going to contact a friend who
39:53
still works with ncpc and they want to solicit a donation for a local charitable
39:59
organization and we say the former senior employee may do so since the circumstances established that he would not be making
40:06
the communication for purposes of inducing the ncpc employee to make a decision in his official capacity
40:12
about the donation so here we're focusing on you wouldn't be asking this person and
40:18
this person would not be likely to even be in the authority to make an official decision
40:24
about whether or not to personally make a donation to a local charitable organization it's just not an official act
40:29
so that would be something that falls outside the scope of a 207c restriction
40:37
so let's pull this back to gabriella so may gabriella contact some of her former colleagues
40:43
for example to invite them to events that the society is sponsoring
40:50
this is a situation where because the society is a professional association of archivists presumably
40:58
some of her former colleagues are already members of this society some of her former colleagues may be
41:04
members of the society entirely in their personal capacities they pay for their membership they
41:10
attend on their own time any communication about society activities
41:15
might reasonably be able to do under the color of it's a personal activity of the former
41:21
colleagues at nara of the current employees of nara and so communications even on behalf of
41:26
the society to them in that context would not be a problem under 207c because it's not seeking an official act
41:35
however i think we can equally envision a circumstance where for
41:40
example gabriella is on behalf of the society contacting her former colleagues at nara to ask
41:46
them to participate in a conference in their official capacity to either attend the conference
41:52
in their official capacity to be a panelist to somehow help organize
41:58
all as official duty activities so clearly those types of contacts those
42:04
types of communications would be prohibited but helping gabriella understand what the
42:10
distinctions are between those two different kinds of communications is is something that you should consider
42:16
doing when you're providing post-employment advice to someone um in this type of a situation
42:24
the final example i've raised here i do simply because i think it ties everything up into a neat bow on some
42:30
level in terms of describing commonplace circumstances where former senior
42:36
employees particularly if they're in any way engaged in lobbying activities are likely to seek out
42:44
and or find themselves in situations where they would be communicating with former employees on behalf of
42:52
others this is a former senior employee of the department of defense wants to contact
42:57
the secretary of defense to ask him if he would be interested in attending a cocktail party
43:03
so on the face of it already it looks like oh this is a social event at the party the former senior employee
43:10
would introduce the secretary to several of the former senior employees current business clients
43:16
who have sought the introduction so now we have a social activity that clearly
43:22
though is in the service of acting on behalf of these former
43:28
senior employee is engaging in this on behalf of their own business and certainly on behalf of the interests of their
43:34
business clients so the former senior employee and the secretary do not have a history of socializing outside of the
43:40
office so we're not dealing with a deeply personal relationship here which is the basis upon which the former senior
43:46
employee is is inviting or has intentionality um the secretary is in a position to
43:54
affect the interests of the business clients so clearly the secretary of defense is
43:59
in a position to do or not do or to make a discretionary decision with respect to something that
44:04
these folks are interested in and all expenses associated with the party will be paid by the former senior
44:10
employees consulting firm so that's kind of like the nail in the coffin right there so now it's the
44:15
former senior employee is fully acting in the context of the business interests of the consulting
44:21
firm the former senior employee should not contact the secretary
44:26
the circumstances do not establish that the communication would be made other than for the
44:31
purpose of inducing the secretary to make a decision in its official capacity about the invitation now we limit it to
44:38
that it's that even the invitation itself is now going to be subject to an official duty discretionary decision we're not
44:45
reaching to a personal decision that has no official action ramifications to it just even
44:52
whether or not to accept the invitation we think is is an official action on the part of
44:58
the secretary in these circumstances but even if we weren't to say that clearly in the
45:04
in the actual event itself this employee is basically communicating
45:10
will be communicating with the intent to influence um the the agents
45:18
the secretary of defense
45:24
so are there any applicable exceptions and we talked about this earlier so now let's take a look at the exception that
Exception C
45:29
i referenced earlier it's the exception c for acting on behalf of specified entities
45:35
and this says that um that this applies to both 207 c and d and it
45:41
doesn't prohibit former employees from making a communication or appearance on behalf of any of these entities provided that
45:48
it is made in carrying out official duties as an employee of the specified entity
45:53
so the an agency or instrumentality of a state or local government my assumption is that the maryland state
45:59
archives is an agency or instrumentality of the state of maryland so it is one of the specified entities
46:08
so then our question becomes is she an employee because we say that
46:13
that can include a part-time employee but it does not include
46:22
individuals performing services as a consultant or an independent contractor
46:28
but i think it is important to recognize that these specified entities create
46:34
basically an absolution for former senior employees from any 207c restrictions with respect
46:41
to representing back to their former agencies on behalf of these types of institutions
46:47
so if your agency is one where your folks often go to these types of entities
46:53
which include the state or local government's hospital or medical research organizations or accredited degree
46:58
granting institutions of higher education you need to become familiar with with this exception
Summary
47:06
so in sum we know that gabriella is a senior employee she's going to be leaving senior service on
47:11
september 25th with respect to her activities on behalf of the maryland state archives
47:18
if she's going to be an employee she will have no two of seven c restrictions with respect to them
47:23
if she is other than an employee she will have the same 207c restrictions she would have as to any other post-employment employer
47:34
with respect to the uncompensated volunteer work on the committee for the society
47:39
she will have 207c restrictions with respect to the activities of that society and any
47:45
communications or appearances she would make in connection with those back to the national archives so she
47:51
these communications under 207c are limited to back to the national archives and records administration because we
47:56
believe that to be the only agency where she served during her last year of government service
48:02
and um in that instance because she's acting or has the ability to act fairly
48:09
broadly with the consent and the direction of the society anytime she's
48:16
communicating with any narrow employees about related matters she's going to have to exercise caution to make sure that she's
48:22
not deemed to be doing it um on behalf as an agent of the society
Highlights
48:30
a few highlights of 207c reminder it only applies to senior employees
48:35
it's going to apply for one year from the date of termination from senior service prohibition in 207c is much broader
48:43
reaching and it reaches to any matter so it's much broader than a1 and a2
48:49
the restrictions in c are not tied to the former senior employee's government duties
48:54
the restrictions in c are only as to the employee's former agency where they served in any capacity
49:01
during their final year of service and please don't forget to counsel your senior employees
49:07
on any a1 or a2 restrictions they might also have thank you so much for participating in
49:14
our practice exercise
hello I'm Morris Baron an associate
0:07
Council and ethics law and policy Branch
0:09
at the US office government ethics in
0:11
this training I'm going to provide an
0:12
overview of the post-government
0:13
employment restrictions found in
0:15
paragraphs 45 and six of the ethics
0:17
pledge that's an executive order
0:20
13989 however please note in 2022 OG
0:23
issued more comprehensive written
0:25
guidance on the post government
0:26
employment restrictions in the pledge in
0:28
the form of legal advisory 22
0:30
-07 another point I want to make upfront
0:33
is that these post-government employment
0:35
restrictions only apply to appointees
0:37
who signed the pledge the term appointe
0:39
is defined in section 2B of executive
0:41
order
0:42
13989 and includes every full-time
0:45
non-career presidential or vice
0:46
presidential appointee non-career
0:48
appointee in the senior executive
0:50
service or other sces type system and
0:53
appointee to a position that has been
0:55
accepted from the competitive service by
0:57
reason of being of a confidential or
0:59
policy-making character
1:00
the term appointy does not include any
1:02
person appointed as a member of the
1:04
senior Foreign Service or solely as a
1:06
uniform service commission officer now
1:09
that we know who is subject to the
1:11
pledge let's look at the three pledge
1:13
paragraphs that contain post government
1:15
employment
1:16
restrictions let's go to slide
1:20
two paragraph 4 takes the statutory
1:23
public Propst government employment
1:24
restriction at 18 USC section 207c known
1:29
as a cooling off period and expands on
1:31
it the Restriction in section 207c
1:34
applies to senior employees as the term
1:37
senior is defined in 18 USC section 207
1:40
C2 I'll read paragraph 4 of The Pledge
1:44
as we move to slide
1:51
three if upon my departure from the
1:54
government I am covered by the post
1:56
post-employment restrictions on
1:57
communicating with employees of my
1:59
former executive agency set forth in
2:02
section 207c of Title 18 United States
2:05
code and its implementing regulations I
2:08
agree that I will abide by those
2:09
restrictions for a period of two years
2:11
following the end of my appointment I
2:14
will abide by these same restrictions
2:16
with respect to communicating with
2:17
senior White House
2:19
staff as mentioned section 207c
2:22
establishes A cooling off period that
2:25
bans a former senior employee from
2:27
communicating with the intent influence
2:29
on behalf of any other person before any
2:32
employee of any department or agency in
2:34
which the senior employee formerly
2:36
served in any capacity during the
2:38
one-year period prior to their
2:40
termination from senior service so to
2:43
restate this another way the section
2:45
207c prohibition applies to
2:47
Communications and appearances made on
2:49
behalf of any person or entity before
2:52
the employees former agency and the
2:54
one-year restriction period begins when
2:56
the employees senior position ends which
2:59
could be different different than when
3:00
the employees government employment
3:02
ends let's move to slide
3:06
four now that we discuss section 207 c
3:10
what does paragraph 4 do for appointees
3:14
who are senior employees paragraph 4
3:16
expands upon the existing section 207c
3:18
restriction in two ways as Illustrated
3:21
in this slide first it extends the
3:24
duration of the section 207c restriction
3:27
from 1 year to 2 years second
3:30
it extends the coverage of prohibited
3:32
Communications to also include senior
3:34
White House staff in addition to
3:36
employees at the appointe former agency
3:38
senior White House staff is defined at
3:41
section 2 R of executive order
3:44
13989 conveniently footnote 10 in legal
3:47
advisory
3:48
22-7 contains a link to an annual report
3:51
published by the White House on White
3:53
House Personnel all staff listed in this
3:56
report who are listed as employee and
3:58
making 150 $5,000 and above are
4:01
considered senior White House
4:03
staff however because this report is
4:06
only published annually agencies May
4:08
reach out to the White House office if
4:10
there are questions about whether a
4:11
specific person is a senior staff
4:14
member the Restriction in paragraph 4 is
4:17
substantively identical to the
4:19
Restriction that is found in executive
4:21
order
4:23
13490 so ethics officials and departing
4:25
senior employes may continue to rely on
4:27
OG's earlier guidance regarding the
4:30
language in this paragraph which can be
4:32
found in OG deog
4:38
d-104 let's move to slide
4:43
five now let's talk about paragraph 5 of
4:46
the P of the pledge which contains a new
4:49
restriction when compared to Prior
4:51
ethics
4:52
pledges I'll read I'll read paragraph
4:54
five of The Pledge as we now move to
4:56
slide six
4:59
[Music]
5:01
if upon my departure from the government
5:03
I am covered by the post-employment
5:05
restrictions set forth in sections 207c
5:08
or 207d of titon 18 United States code
5:12
and those sections implementing
5:14
regulations I agree that in addition for
5:16
a period of one year following the end
5:18
of my appointment I will not materially
5:21
assist others in making Communications
5:23
or appearances that I am prohibited from
5:25
undertaking Myself by a holding myself
5:28
out as being available to engage in
5:30
lobbying activities in support of any
5:32
such Communications or appearances or B
5:35
engaging in any such lobbying
5:39
activities let's move to slide
5:43
seven this paragraph places what are
5:46
known as Shadow lobbying restrictions on
5:48
senior and very senior appointees the
5:51
terms senior and very senior are defined
5:54
in in 18 CC section 207 C2 and D1
5:59
respect ly and the paragraph prohibits
6:02
these form appointees from one assisting
6:05
in certain lobbying efforts behind the
6:07
scene and two holding oneself out as
6:10
being able to provide such
6:12
assistance let's look at some different
6:14
aspects of the restrictions that are
6:16
important to know first the timing of
6:19
the restrictions is for a period of one
6:21
year like the statutory restrictions of
6:24
section 2077 C and section 207d the
6:28
paragraph 5 restrictions begin upon the
6:30
termination of the appointee service as
6:32
a senior or very senior
6:34
appointee this is important because an
6:37
appointe senior position and their
6:39
government service may not terminate on
6:41
the same date for example if an
6:43
appointee senior position ends but they
6:46
remain with their Agency for another
6:48
month in a non- senior position when
6:50
they leave government service the
6:51
appointee will have 11 months left in
6:53
their paragraph 5 oneyear restriction
6:57
this is because one month of the year of
6:59
the one-year restriction had already
7:01
passed when the appointe left government
7:03
service so there was only 11 months left
7:06
in the prohibition period when the
7:07
government service
7:09
ended let's move to slide
7:12
eight next let's go over what activity
7:16
is
7:17
restricted the appointee may not
7:19
materially assist others in making
7:21
Communications or appearances that the
7:23
appointee is prohibited from making
7:25
thems under any restriction in 18 USC
7:29
section C 207 by one holding themsel out
7:32
as being available to engage in any
7:34
lobbying activities in support of any
7:37
such Communications or appearances or to
7:39
actually engaging in any such lobbying
7:42
activities so the person or entity the
7:45
former appointee is materially assisting
7:48
must be making a communication or
7:49
appearance that the appointee is
7:51
prohibited from making under Section 207
7:54
not just those Communications or
7:55
appearances prohibited under sections
7:58
207c in section
8:00
207d for example it could be a
8:03
communication the appointee is
8:04
prohibited from making under the
8:05
lifetime ban in section 207
8:09
A1 the activity that the informo engages
8:13
in or holds thems out as being available
8:15
to engage in must be a lobbying activity
8:18
paragraph five relies on the definition
8:20
of lobbying activities in the lobbying
8:22
disclosure Act and the lobing disclosure
8:24
act defines the term to include both
8:26
lobing contacts with covered executive
8:28
branch officials and efforts in support
8:30
of such contacts please note that
8:33
covered executive branch official is
8:35
also defined in the lobbying disclosure
8:38
act now not all assistance is prohibited
8:41
since the language in paragraph 5 states
8:43
that the former appointing may not
8:45
materially assist material assistance is
8:48
defined in executive order 13989 as
8:51
providing substantive assistance but
8:53
does not include providing background or
8:56
general education on a matter of law or
8:58
policy based upon an individual's
9:01
subject matter
9:02
expertise as an example a foral
9:05
appointee may share who the best contact
9:07
at an agency may be for a matter with
9:10
their new employer but may not
9:12
facilitate the meeting by calling a
9:14
former colleague at the agency the
9:16
latter would be material
9:19
assistance when it comes to holding on
9:21
self out a former appointee may not for
9:24
example promote on the firm's website
9:26
that they are available to assist
9:28
clients by with lobbying activities that
9:31
they are themselves prohibited from from
9:32
doing under Section
9:35
207 so for activities that the former
9:38
appointee is prohibited from doing by
9:40
paragraph 5 the appointee Also may not
9:43
hold thems out as being able to perform
9:46
those prohibited
9:48
activities for a number of examples that
9:51
illustrate how to apply the different
9:53
elements in paragraph 5 I encourage you
9:56
to review legal advisory 22- 7 which
10:00
again as I mentioned earlier contains
10:02
more comprehensive advice and again as I
10:05
said provides a number of
10:08
examples let's move to slide
10:13
nine paragraph six is the third and last
10:16
paragraph in the pledge that places post
10:18
government employment restrictions on
10:20
appointees it contains two restrictions
10:22
applicable to all appointees who signed
10:24
the pledge and both restrictions can be
10:27
found in Prior ethics pledges
10:30
I'll read paragraph six of the Pledge as
10:33
we move to slide
10:40
10 in addition to abiding by the
10:42
limitations of paragraph 4 I also agree
10:46
upon leaving government service not to
10:48
Lobby any covered executive branch
10:50
official or non-career senior executive
10:52
service appointee or engage in any
10:55
activity on behalf of any foreign
10:57
government or foreign political local
10:59
party which were taken on January 20th
11:02
2021 would require that I register under
11:05
the foreign agents registration act for
11:07
the remainder of the administration or
11:09
two years following the end of my
11:10
appointment whichever is
11:15
later now let's move to slide
11:18
11 before I get into the two
11:21
prohibitions please note that both
11:23
prohibitions last for 2 years after the
11:25
end of appointment or until the end of
11:27
the administration whichever is longer
11:30
so an appoin to who leads government
11:32
service more than 2 years before the end
11:34
of the administration must comply with
11:36
the restrictions until the
11:37
administration
11:39
ends now on to the substance of the
11:43
restrictions
11:44
first paragraph 6 prohibits appointees
11:47
from lobbying both covered executive
11:49
branch officials as the term is defined
11:51
in the lobbing disclosure act and
11:53
non-career Senior executive service
11:55
appointees also known as non-career sces
11:59
in short if the appointee is registered
12:02
as a lobbyist for a particular client
12:04
under the legal under the lobbying
12:05
disclosure act the appointee is
12:07
prohibited from making any lobbying
12:09
contact with the covered executive
12:10
branch official or non-career SCS on
12:13
behalf of that
12:14
client this prohibition applies to
12:17
lobing contacts with any covered
12:19
executive branch official or any Nar
12:21
career sces employee across the
12:23
executive branch not just officials to
12:25
the a where the agency um of the agency
12:28
where the former employee actually
12:30
served so for example a formal appointee
12:33
at the Department of Transportation may
12:35
not as a reg lobbyist registered
12:37
lobbyists make a lobbying contact with
12:39
the secretary of Health and Human
12:41
Services this would be would be
12:43
prohibited even though the appointee
12:45
never served at HHS in any
12:48
capacity for additional guidance on this
12:50
restriction except with respect to the
12:52
length of this restriction ethics
12:54
officials and departing appointees May
12:56
rely on O's earlier guidance and de GR
13:00
md-10
13:01
D4 regarding this particular lobbying
13:05
restriction let's move on to slide
13:09
12 the second restriction in paragraph 6
13:12
is similar to the Restriction found in
13:14
executive order
13:15
13770 and prohibits for more appointees
13:18
from engaging in any activity on behalf
13:21
of any foreign government or foreign
13:22
political party that if the activity had
13:25
been undertaken on January 20th 2021
13:28
would have requ require the appointee to
13:30
register under the foreign agents
13:31
registration Act of 1938 known as the
13:35
far OG does not interpret the far
13:38
however except as it relates to timing
13:41
ethics officials and appointees may rely
13:43
on O's earlier guidance in legal
13:45
advisory
13:47
20-9 regarding foreign agent
13:50
restrictions in that legal advisory OG
13:53
notes that generally the far requires an
13:56
individual to register before acting as
13:58
an agent of a foreign
14:01
principle the term foreign principle
14:03
includes among others foreign
14:05
governments and foreign political
14:08
parties under the far acting as an agent
14:11
of a foreign principle means undertaking
14:13
any of the following actions with the
14:15
United within the United States either
14:17
directly or through another person one
14:21
engaging in political activities on
14:23
behalf of a foreign principal two acting
14:26
as a foreign principal's public
14:28
relations Council publicity agent
14:30
information Service employee or
14:32
political consultant three soliciting
14:35
collecting dispersing or dispensing
14:38
contributions loans money or other
14:41
things of value for or in the interest
14:43
of a foreign
14:45
principal or four representing the
14:48
interest of the foreign principal before
14:50
any agency or off or official of the US
14:54
government except as it relates to
14:56
timing you may rely on OG earlier
14:59
guidance and legal advisory
15:02
la-20 d09 concerning this far
15:08
restriction let's move to 13 slide 13
15:12
this brings us to the end of our
15:14
overview of the post government
15:15
employment restrictions found in
15:17
paragraphs 4 five and six of the ethics
15:19
pledge that is an executive order
15:21
13989 as stated in the beginning this
15:24
overview is not comprehensive and ex's
15:27
officials should feel free to contact
15:29
their OG Des officer with any questions
15:32
they have on the pledge thank you


