as Patrick said um I'm Seth Chaffy i'm the chief of the ethics law and policy branch and um you might see this
0:06
background behind me it might seem like a computerenerated antiseptic background but that is actually the office that I
0:12
am situated in right now um so thank you for attending i know there's been um you
0:19
know a demand for this class we used to teach this class at the IG Academy um two or three times a year um several of
0:25
you had reached out to us to to see if we were going to continue this class um um in the absence of teaching at the
0:32
academy so we want to make sure that um you know we meet this need that we support the IG community and um we'll be
0:39
um as Patrick said the first half of this class at least will be taped and made available on our website but we
0:44
also have an interaction portion of this class and the second half um that we will be um repeating um hopefully um
0:51
every six months to allow people to be able to continue to attend um slide two
0:57
please so you know what's the presentation
1:04
today um you know we're going to talk about briefly just you know who OG is and how OGE and ethics officials can um
1:13
assist you in your criminal conflict of interest investigations in your investigations that implicate also the
1:19
standards of conduct for employees in the executive branch um we can do that by helping you understand the
1:26
application of these statutes and rules and um also to help you understand um
1:32
what you may or may not need um in your investigation to be able to support you know the elements of a potential
1:38
criminal conflict of interest investigation or charge as well as a potential violation of the standards of
1:44
conduct um also a large part of what I'll be talking about and I think is very important for you all are the tools
1:50
that you can use when um doing this type of investigation um in course of running
1:56
the um executive branch ethics program both at the agencies and at OG there are
2:01
a wide variety of documents that are produced and used um in that process that you can use as tools um in your
2:09
investigations so after um you know 45 minutes to an hour of um you know the first half of the presentation uh my
2:16
colleague Mora Liri um will take over the second half um after a few minute break well she'll be talking a little
2:22
bit more in depth on um 18 USC 208 the primary primary um financial conflict of
2:30
interest statute um as well as impartiality issues and misuse of position issues and the standards of
2:35
conduct and she'll end the our um our cl our class today on um the application of
2:42
those rules and laws um in a case study so a little bit about OGE um you
2:49
know we were created in 1978 that might be familiar to you that was the same year as the IG act same year the MSPB
2:55
and OSC were created um and that was in response to some executive branch scandals that had happened um in the
3:02
1970s we currently have approximately um 70 employees um located here um in
3:10
Washington DC primarily um and we have a presidentially
3:15
appointed Senate confirmed director who's also a member of SIG now we're
3:21
charged with the overall implementation of the executive branch um ethics policy
3:28
um for preventing conflicts of interest so it's a decentralized program in the
3:34
sense that we only have 70 employees but there are four to 5,000 ethics officials who work in each agency and directly for
3:42
the agency who give the training and prevent and present the advice to the employees directly um at their
3:49
agencies now as I said our primary role is the prevention of conflicts of
3:54
interest so just think to yourself for a second what do you think I mean when I
4:00
say we try to prevent conflicts of interest
4:05
so what we want to do is make sure we at OGE is make sure that when an employee
4:11
sits down to do his or her job as a government employee that they make decisions and perform their job
4:18
functions only with the public's interest in their mind and they're not conflicted in trying to pursue their own
4:24
own personal interests or the interests of people or entities with whom they're connected to outside of work
4:30
so our job is to prevent the conflict happening as opposed to remedying it
4:36
after it has already occurred that could be part of your role as an IG if someone violates a rule of a law to um have
4:43
either you know have an investigation potentially disciplinary action potential criminal sanctions we're
4:50
trying to prevent that conflict from happening in the first instance so how
4:55
do we do that you know we have in the ethics program at OGE four different
5:01
primary ways in which we try to prevent employees from having conflicts of interest while they're doing their job
5:08
first is that we oversee the financial disclosure system now I've taught this
5:13
class a lot i know that many of you are familiar with the financial disclosure forms there's the public form the OG278
5:21
that's publicly available and there's the confidential form the OG450 which I understand probably many of you on this
5:28
call fill out the 278 is only um filled out the
5:33
public form is only filled out by about 278,000 employees out of over 2 million
5:38
and the um confidential form is filled out by about 400,000 now I understand that probably most of
5:46
you are familiar um with these reports and hopefully some of you have used these reports in the past as part of uh
5:53
investigation i don't know if one of you would like to share um an example um of
5:58
how you have um used a financial disclosure report either um a public one
6:04
or a confidential one now um I know when I teach this class in person there's always people who raise their hand and
6:10
say "Well I used it for this purpose or I used it for that investigation." If there is someone here who'd like to
6:15
share that you could raise your hand or put it in the chat and and potentially um Patrick could um could share that or
6:22
maybe you could i do see that we have do have a hand up yes it looks like we have a hand up
6:28
from uh Albert let me see if we can unmute you just a moment
6:49
megan are you able to help us um unmute Albert uh yes Albert you should now be able to
6:55
unmute and speak
7:09
well it doesn't seem to be working um at all um I see he has the ra hand raised i
7:15
don't see that Albert is unmuting um but if anyone does want to raise in the chat how they've used um a financial
7:22
disclosure form in a conflict of interest investigation um you know um we
7:27
could potentially share that with the group it does look like we have uh someone in the comments uh mentions that
7:34
they used one to resolve a conflict of interest uh involving stocks uh owned by
7:39
a subject in a contracting company so kind of the classic case yeah thank you
7:44
very much for that and I do know that these are very helpful documents and we're going to go through in the second
7:50
part of my presentation today um the use of these forms as well as several other
7:55
forms um in your investigations now we also prevent conflicts of interest in
8:00
addition to overseeing the financial disclosure system by issuing the standards of conduct regulations as they
8:06
apply to employees in the executive branch now hopefully you're familiar um
8:11
to some extent with the standards of conduct these are regulations um they're not criminal in nature um but very often
8:18
when we're um consulting with IGS who call us um um the facts of the case do
8:25
not only lend themselves to potential criminal violations but they also lead to potential violations of the standards
8:32
of conduct because the standards of conduct cover a variety of types of topics gifts between employees gifts of
8:38
superiors misuse of position impartiality outside activities as they
8:44
relate to teaching speaking and writing outside jobs so there's a wide variety
8:49
of topics covered in fact we updated the standards of conduct last year in August um but those updates shouldn't really um
8:56
impact um your investigations now in addition to the standards and the financial disclosure
9:02
system we also issue regulations interpreting the criminal conflict of interest statutes and those are the
9:08
statutes um at 18 USC sections 203 to 209 um we've issued regulations on 207
9:15
208 and 209 we have a handout um that's um on our website at the IEG um part
9:22
portion of the website dealing with this class um that outline the criminal conflict of interest statutes and what
9:29
subjects they they cover as well as an outline of and um a detailing of the
9:35
topics covered um by the standards of conduct now we have a memorandum of understanding with the Department of
9:40
Justice to interpret the criminal conflict of interest statutes and that's why we at OGE write regulations
9:47
interpreting criminal laws now we're expert in the application of these laws
9:52
and we're happy to give you advice if you have uh fact if you have questions about the application of these laws but
9:59
OG is prevented from um determining whether past conduct constitutes a crime
10:05
that's res reserved for um for DOJ in addition we train and um even um
10:13
agency ethics officials and we issue written legal opinions and other guidance and those are the ways in which
10:18
we try to prevent a conflict of interest from happening happening trying to ensure that employees when they're doing
10:24
their job only have the public's interest in mind when they make decisions in their job
10:30
now because we try to prevent conflicts we don't generally investigate potential violations we don't prosecute violations
10:38
we don't enforce those are the jobs of Inspector General DOJ and agency
10:45
management when they want to um potentially um discipline employee for violating some of these
10:51
rules um slide three please
10:59
okay so you know the big picture here is that we know at OG without credible
11:05
enforcement which we can't do without credible enforcement by IG's by DOJ that
11:11
our mission is undermined so we have a very large incentive trying to um make
11:18
sure that these laws are enforced and supporting IG's in that enforcement and
11:23
investigations we teach this class regularly and in a typical year like last year um we helped um investigators
11:31
provided technical assistance on approximately 20 different live investigations from over a dozen
11:37
different um OIG offices and the types of topics that we usually encounter um
11:43
from your offices when you want advice are on things such as financial conflicts of interest postgovernment
11:49
employment issues financial disclosure requirements impartiality concerns and
11:55
misuse of position gifts questions gifts from outside sources or even gifts to
12:01
superiors so these are the types of um topics that we routinely give you advice on and we really would like you to you
12:07
know communicate to us about when you want some help with an investigation so we are an independent
12:14
agency we're not part of any other agency and we think we can give you that kind of independent objective look um at
12:19
the facts that you may have in a case now that being said we very much um
12:27
encourage um IG's to consult with their agency ethics officials when you have a
12:33
potential investigation involving um an agency employee and that's because the
12:38
agency ethics officials have the agency specific expertise as well as the knowledge of
12:45
the facts to be able to help you and they are required to turn over
12:51
information to you um if you are uh requesting it pursuant to a legitimate investigation because agency ethics
12:58
officials including the attorneys do not have an attorney client privilege with
13:04
the with the individual to whom they're giving advice the ethics officials client is the agency and not the
13:10
individual employee so if you do need information from an ethics official then
13:16
they're required to turn that over pursuant to an appropriate investigation and we of course in turn always
13:23
encourage um ethics officials at agencies to work and cooperate with IG's so what about the criminal referral
13:32
process what's OG's involvement in that so the ethic and government act requires
13:37
oge to work with the attorney general to um create um a system for um reporting
13:44
allegations of potential violations of the ethics laws um so we have created
13:50
such a system and we um work with agency um ethics officials to make sure that
13:57
the appropriate referrals are made and we also work with IGs to make sure that that happens um slide four please
14:07
so um the way that we've done this come up with this system is the OG form 202
14:13
hopefully many of you on the call um know what the OG form 202 is this is the
14:18
form that's statutoily required from the eths and government act that we've put into place to ensure that there when
14:25
there is a referral for a potential violation of the criminal conflict of interest laws or filing false financial
14:31
disclosure reports that that is documented and sent to OG so there's
14:37
three parts of the form first is when the initial referral is made to DOJ second is when there's a disposition so
14:44
if DOJ says they're going to decline prosecuting or they prosecute and there's an outcome that second part of
14:49
the form also needs to be sent to DOJ saying what the disposition is and the third part of the form is if there is a
14:56
declination and there's no criminal prosecution that happens there might be um disciplinary action taken by the
15:02
agency and part three of that form is typically filled out by the agency ethics official letting OG know if there
15:08
were any um noncriminal um sanctions that were undertaken now this form 202
15:15
is on OG's website um hopefully you know where that is if you don't um you can go to our website and see that form and
15:21
when anytime you make a referral a referral is made to DOJ a violation of these ethics laws and rules then these
15:28
um form 202s would be sent should be sent to OG um it's very good for transparency it's good to see the trends
15:34
of what's being prosecuted and what isn't it's also very helpful for training um so please fill out please
15:41
fill these out um know in addition you know we're involved in the criminal referral
15:48
process um by giving you all technical assistance by giving technical assistance to ethics officials because
15:53
very often ethics officials are unclear whether or not they should be referring something to an IG office and we also
16:00
will give them our perspective on that um at that time we typically don't make um referrals ourselves typically the
16:06
referrals are made by the agencies because they have the facts ahead of them in front of them to determine whether or not a referral is
16:14
appropriate so next I want to move on and talk about um IG's interactions with
16:21
ethics officials so first we believe that it's
16:26
very important to have um open communication with ethics officials and
16:32
IG's um some IG's have excellent um you know rep um relationships with their
16:39
with their ethics officials in the agency um some have less than excellent relationships in either case you should
16:45
um have a process worked out to interact with them now one of the handouts that
16:50
um is on our website as part of this class i really highly recommend that you get this handout and read it it's a it's
16:57
a article that was written some years back um entitled in the journal of public inquiry and it's entitled growing
17:04
old together inspector general and ethics council changing environments and challenges
17:10
that article was written by three um councils to inspectors general and it's
17:15
from their perspective basically um an outline of the best practices for
17:21
communications and the roles of IG's and ethics officials in
17:27
OG and there are basically a lot of benefits to having this kind of either
17:33
formal or informal um kind of understanding with your ethics office at
17:39
your agency um to have this line of communication first as I've mentioned which we'll go
17:45
over there are a lot of documents that are created and used in the um in the
17:52
running of the ethics program in the executive branch and a lot of these documents um can be used as tools in
17:57
your investigations and by having a good open line of communication with your ethics officials then you'll have an
18:03
easy access um to these documents when you need them in addition not only can OG consult with
18:10
you on the um application understanding of ethics laws and rules um the ethics
18:15
officials at the agencies have a level of expertise and they can also provide you some
18:23
guidance with the with the ethics officials can help facilitate the the filling out and um fulfilling um the
18:30
statutory obligation to fill out these form 202s letting OG know about the status
18:36
of um investigations into ethics laws or rule violations and finally and maybe even
18:42
most important um having this open line of communication with your ethics officials will help you help them to not
18:51
get in your way um there might be things um you want ethics officials to track
18:57
down information on or investigations or proto investigations that you want some help on there might be areas that you do
19:04
not want ethics officials conducting investigations on um that might get in your way in addition there might be
19:10
certain types of referrals that your agency um as an IG want to receive and there might be certain types of
19:16
referrals that you think are best handled at the agency and that you would prefer not be referred to the IG um and
19:23
this is the type of information you can share with your ethics officials um you
19:28
know to help you know facilitate um you know the most beneficial um roles
19:34
between the two the two offices of course you're also always free to call OG um to get our technical assistance
19:41
but the more effective support that you have and the more effective two-way communication there is um between your
19:47
office and your agency ethics officials um you know ultimately the better ethical culture they'll be um at the
19:55
agency um slide five please
20:01
so I'm going to spend a few minutes just talking a little bit about the criminal conflict of interest laws the standards
20:07
of conduct and then I'm going to go into the second half of this presentation talking about the ethics documents that
20:13
are out there um how long they're kept where they're kept what should be in
20:18
them and how they'll assist you in conducting investigations so before I go into this
20:24
I don't know Patrick if there were any questions that we've received so far that you wanted to to raise from the chat
20:30
uh there are no questions yet from the chat okay so the criminal conflict of
20:36
interest laws um as I said we're not prosecutors but we do write the regulations um on these criminal
20:43
conflict of interest laws um there is a summary um handout um as on our IEG
20:50
website and OG um that you should refer to to see the types of topics that are covered but very briefly I'll just
20:56
mention some of them here so 18 USC section 203 to 209 the primary criminal
21:03
conflict of interest statutes when I refer to them um 18USC 203 that
21:08
prohibits a current government employee from representing a third party back to
21:14
the government um and getting paid to do so 18 USC section 205 has similar
21:20
prohibitions but also prohibits a government employee from representing a third party back to the government
21:27
um even if they don't get paid 18usc section 207 is the primary
21:33
postgovernment employment conflict of interest statute and that prohibits former government
21:39
employees from representing third parties back to the government on a
21:45
party matter that they worked on or supervised while they were in the government um they're also more
21:51
executive branchwide prohibitions for senior and very senior employees um from
21:56
representing third parties back to the government it's basically the revolving door statute it provides for cooling off
22:02
periods for senior and very senior employees next there's 18 USC section
22:08
208 um that's the primary financial criminal conflict of interest statute
22:13
that's the statute that prohibits an employee from working on a particular matter in which they have a financial
22:20
interest or um anyone whose financial interest is imputed to them so an
22:27
employee can't work on something that's going to affect their own financial interest or the financial interest of people close to them like their spouse
22:34
their minor children entities with whom they're negotiating for employment so if they have a financial
22:41
interest themselves directly or one of those entities with whom they have a nexus outside of work has a financial
22:47
interest that's all treated the same under 18 USC 208 next there's 18USC 209 um that's the
22:56
law that prohibits um federal government employees in the executive branch from getting paid for doing their government
23:02
job by someone other than the government so those are kind of um the
23:09
top level um descriptions of the criminal conflict of interest laws they're in a handout that you can get
23:15
online let me give you an example of um an investigation involving one of these
23:21
criminal laws a few years back um a FEMA employee um was negotiating for a job
23:28
with the Gallup uh polling organization and while they were simultaneously negotiating for this job they were also
23:35
negotiating on behalf of FEMA a contract with um Gallup um in order to have
23:41
Gallup come in and do a survey of FEMA employees so they were trying to get a job with FEMA while also negotiating a
23:47
financial contract between their employer FEMA and Gallup now someone
23:52
actually at Gallup noticed this didn't think that seemed right so they mentioned it um to higherups at FEMA now
24:00
so as a result because this person was working on a contract with an entity with whom they were negotiating for
24:05
employment that was a violation of 18 USC 208 now this person was also a
24:10
financial disclosure filer so can you think of another law that this person may have
24:17
violated so on the financial disclosure form they have to report entities with whom they have arrangements for future
24:24
employment and that was during that reporting period so as a result they did not report that and they were also
24:29
convicted of filing false financial disclosure report
24:35
um so if you have questions you know on these laws we also have some noncriminal laws that are violations in the ethics
24:42
and government act concerning asset activities and operations of certain financial and fiduciary um organizations
24:48
we're happy to consult with you on those now in addition there's a standards of conduct now the standards
24:55
of conduct um as I said are not criminal these are regulations that um that um
25:01
put restrictions on employees in the executive branch across across a wide range of behavior and we've issued these
25:08
standards because the first President Bush back in 1989 um ordered us to and
25:13
wanted a uniform standard of conduct for employees in the executive branch which did not exist prior to
25:20
1989 so if you're doing an investigation involving the standards we're happy to
25:25
help but the standards cover a much broader range of behavior than do the criminal conflict of interest laws as I
25:32
mentioned before it covers the re receipt of gifts from outside sources
25:37
and also gifts to superiors um prohibited financial holdings
25:42
impartiality seeking future employment outside activities teaching speaking and
25:48
writing misuse of position so it really does cover pretty much the whole gambit
25:53
of potential um employee conduct and let me what I find happens a
25:59
lot is that we get calls from IG's who have a fact pattern
26:04
and they may think it violates a particular um criminal law um but very often it might violate a standard of
26:10
conduct but it may or may not violate a criminal law and one example is again a
26:15
few years back um there were two EPA attorneys um one EPA attorney was having
26:20
a family law matter and they wanted to be represented by the second EPA attorney in their personal family law
26:27
dispute so they um they did one attorney did represent the other in this personal
26:34
matter partway through this um representation the attorney being represented and um had a fee dispute
26:41
with the other EPA attorney who was representing them and they reported that to the EPA so the EPA um investigator
26:48
looked into it and realized that the attorney doing the representing was
26:53
basically running their private law practice out of their EPA office using government equipment and doing it on
27:00
government time so these were se there were several clear violations of the standards of
27:06
conduct of misuse of position misuse of time misuse of government property they also didn't get prior approval which was
27:12
required at the EPA um but interestingly there wasn't a clear um criminal
27:17
violation um so because of these um standards of conduct violations um the EPA attorney doing the representing um
27:24
was fired because violations of the standards of conduct can lead to disciplinary conduct disciplinary action
27:30
up to and including um removal so we can definitely help you um
27:36
interpret um the facts of your case and determine whether there are potential standards violations
27:43
um slide six
27:50
please so the rest of um my presentation I'll be talking about ethics documents
27:56
to know this is really I think really important because these are the tools
28:01
that you can use during an investigation to try to support whether or not um the
28:06
elements of a criminal conflict of interest um statute or whether there were um standards of conduct violations
28:13
really occurred um this is really how you establish um these potential violations we're going to go through
28:19
each type of document we'll talk about um what's contained in the documents um
28:25
where they're kept how long they're kept and um I'll try to um you know add a
28:30
little um editorial ed editorialization to try to help you understand just how
28:36
and when these types of documents will help you there's the public financial disclosure reports and confidential ones
28:42
which I think many of you are familiar with um probably less of you are familiar with ethics agreements the
28:48
ethics pledge um outside activity prior approval forms conflict of interest waiverss training files um and advice
28:56
files and opinion letters each type of document here um is a little bit niche
29:02
and applies in very specific situations but can be vital um for you to know whether or not they exist when you're
29:09
doing an investigation of a particular person so
29:14
um slide seven
29:20
please so we'll start with the public financial disclosure report this is an older variation of what the report um
29:26
used to look like um we now have the integrity um um um electronic filing system that OG
29:35
um put into place about 10 years ago um so it looks like this now slide eight
29:44
um basically the form just renders differently almost every single person who fills out a public form now does so
29:50
in the integrity system and this is what it looks like so presidentially appointed and Senate confirmed employees
29:58
PASers the highest level people about the top 1,000 that's 1,000 out of many
30:04
more than 2 million file um a public report that not only goes to the agency
30:10
but also goes to OG so those PAS reports um go to um the agency and to OG
30:19
um they're kept on um record for at least six years and typically if you're
30:24
doing um a review um you would get these reports from the agency now the reason
30:30
you typically get them from the agency is that there are about 26,000 filers
30:35
who are not PASers who file public reports and those are only kept at the agency og never sees them so if you are
30:43
doing an investigation of a presidential appointed Senate confirmed individual you should still get the report from the
30:49
agency but you can get an OG's website um filling out a form a 2011 form just
30:54
asking for it um otherwise these reports are going to largely 95% of the time
31:01
they're going to be um at the agency and other said they're kept for six years there's a lot of interesting information
31:06
on these forms basically um people have to report their assets their income their liabilities
31:14
you know to whom they owe money um outside positions and transactions they
31:19
have to update these reports monthly on um purchases sales and exchanges of
31:24
certain stocks and bonds so they're updated um every 30 days um ultimately
31:32
um you can see how this information um could be vital in an investigation and
31:37
we had a couple of people at the beginning of this class you know indicate how it was important to them in an
31:43
investigation so let me give you an example of how this form can be you know
31:48
know has been used in important public um corruption investigation now although we're in the executive branch and our
31:56
oge branch u members of Congress also fill out the same form and recently um
32:03
Senator um Robert Mendez was convicted um in July last year actually on bribery
32:08
charges he was found guilty of accepting bribes including cash and gold bars um
32:15
to benefit the governments of Egypt and Qatar so he was convicted on those
32:20
bribery charges let me ask you do you think he reported the cash and the gold bars on his financial disclosure report
32:28
and the answer is he did not um actually at the trial the um Senate ethics
32:34
official testified um that the senator had actually received training on how to
32:40
appropriately report such items so um he was convicted um of
32:47
bribery but he was also convicted of filing a false um financial disclosure report
32:55
um so it is you know often the case that it might be easier
33:01
um to establish um a false filing of a report you know false statement false um
33:06
writing um than it is to um establish the underlying um offense but the fact
33:12
that an individual receives um illicit gifts or illicit um has um illicit um um
33:20
income does not you know absolve them from being being required to rep to
33:27
report it on a financial disclosure report um slide nine
33:34
please so here's the confidential report the OG450 um you're probably very
33:40
familiar with this because probably the large majority of you um file this report
33:45
yourself um and so about 400,000 executive branch officials file
33:52
a 450 sounds like a lot and it is um but as I mentioned there are well over 2 million executive branch employees so
33:58
the reality is um 80% or more of executive branch employees don't file
34:04
any kind of financial disclosure report but um it's most likely that if the
34:09
employee you're investigating files one it's more likely to be the 450 than the 278 now these 450s do not come to OG
34:18
they're filed with the agencies so um if you um want to uh obtain one of these
34:24
you'd have to go to the agency um the information contained on these reports is very similar to the information on a
34:30
278 but it's less detailed so there is less information on these reports but the categories of information that are
34:36
reported are typically very similar these forms are retained for six years um they are not released to the
34:43
public that's why they're confidential and in addition the stock act reporting
34:49
requirements the um transaction reports every month do not apply to confidential filers so people as you're aware
34:55
probably who file these reports are not updating them monthly they're updating them annually
35:01
so let me give you an example of where a confidential form was used in a high-profile investigation
35:08
um so some years ago um an FDA chemist
35:22
um was likely to approve or disapprove um an application from a drug company
35:29
for um FDA approval that's probably about the most um financially rewarding
35:37
information that you could potentially have to know whether a drug is going to
35:42
be or not be approved so um this employee um illicitly traded on this
35:47
insider information and set up offshore bank accounts and over the course of many years uh made over a million
35:54
dollars um in illicit profits based on this insider information when this came to light he ultimately was convicted of
36:02
um insider trading but of course um he did not
36:07
report on his financial disclosure reports all those years all that illicit income which was still required to be
36:12
reported so he was convicted of filing a false financial disclosure report and he um ultimately was sentenced um to 5
36:20
years um in prison for making false statements in addition to insider trading
36:27
um slide 10 please um
36:33
so let's talk about ethics agreements this is a document that you may or may not be familiar with it's pretty niche
36:40
but it can also be vital so what is an ethics agreement typically ethics agreements
36:45
are entered into by presidentially appointed and Senate confirmed employees is the very highest people at your
36:52
agency presidentially appointed Senate confirmed as basically a contractual agreement
36:59
between the PASER and the the incoming paser and the administration and basically what it
37:06
does is it says you know throughout my life I've accumulated conflicts
37:12
basically people who who live a life they're basically accumulating potential conflicts as they live they get money
37:20
they get contractual obligations they get friends spouses children these are all good things but they're potential
37:27
conflicts for your job so when a person comes in with an ethics agreement the
37:33
goal is to kind of strip away those conflicts and so it's a contract between
37:39
the employee and the um administration as to identifying the potential
37:45
conflicts identifying what they'll do to remedy them identifying what laws might
37:51
be violated if they don't remedy them and then they sign it so obviously if
37:57
you're doing an investigation of someone who has an ethics agreement you want to know about it um ethics agreements are
38:04
typically kept at the agency but for PASers which most of them are who have ethics agreements um it's also on OG's
38:11
website they're kept for um at least six years but this is a great road map for
38:17
you because as I said it identifies the types of conflicts this person specifically might have it identifies
38:23
the laws that might be violated if they don't take um um remedial action and then it identifies the remedies so how
38:30
does this work um basically let's just say you have an incoming secretary of of energy and
38:36
they're coming from they were the CEO of Exxon and they have that job and they
38:41
also have stock in Exxon so the ethics agreement needs to be read in
38:46
conjunction with the financial disclosure report because the financial disclosure report will say I'm the CEO
38:52
of Exxon i have stock i have restricted stock units i have severance i have this
38:57
i have that so it says they have it but the ethics agreement says how they're going to remedy those problems that's
39:03
not necessarily in the financial disclosure report so the eth agreement might say well I was a CEO of Exxon but
39:09
I'm resigning i have I have stock in Exxon but I will sell that stock um and then
39:16
it might say you know since I just left working for Exxon under the impartiality regulations I won't work on something um
39:25
where Exxon is a party for the next year so that's
39:30
um resignation the vestature of assets recusal that might all be identified in
39:36
the ethics agreement it'll also say what laws might be violated if they don't take those actions but that's what we
39:41
really mean about talking about prevention of conflicts of interest we try to strip away the conflicts before
39:47
they become real um in the um person's um day-to-day
39:54
job okay um slide um 11
40:00
please so we're not going to talk about this very much um the ethics pledge now
40:06
the last several administrations had an ethics pledge and these were extra requirements
40:11
that full-time political appointees um committed to um when they took their
40:18
job um and slide 12
40:23
please and this is the most recent um pledge that was in effect for the last
40:28
the previous administration um but this um pledge has been revoked there's been
40:34
no new superseding pledge and um we understand that um individuals who
40:41
signed the ethics pledge for the last administration um because it's been revoked are no longer subject um to its
40:48
postgovernment employment restrictions so um you know I think we'll move on because there's no current ethics
40:55
pledge slide 13
41:00
please okay outside prior approval forms outside activity prior approval forms so
41:08
many agencies have what are called supplement supplemental um agency ethics regulations and these are regulations
41:14
that are issued by the agency and OGE jointly and these are regulations that
41:20
based on a particular need of the agency supplement the restrictions that are
41:26
already in the standards of conduct so these are extra restrictions that apply only to either certain or all agency
41:34
employees based on their need so you should think to yourself does my agency
41:40
have a supplemental agency ethics regulation hopefully you know the answer to that question um because it's
41:48
possible that at your agency um an individual might violate an ethics rule that's in the
41:53
supplemental but it's not a rule that any other agency employees are subject to so hopefully you know whether your
42:00
agency has a supplemental obviously the ethics officials at the agency um can help you interpret that we can also
42:07
provide um assistance on that and one of the areas in which agencies who have
42:13
supplementals often address are prior approval requirements for outside activities there's no general prior
42:20
approval requirement for an outside activity across the executive branch agencies that want their employees or a
42:27
subset of their employees to get prior approval they want that to be legally enforceable have to go through the
42:34
supplemental ethics regulatory process with OGE and so agencies about 50 60
42:40
agencies have a supplemental many of those agencies who have a supplemental require prior approval for certain
42:45
notset activities and so this is an example of a form um agencies typically have a form for an employee to fill out
42:52
when it's required the employee will might indicate what their current job is and their current job duties they would
42:58
indicate what the outset activity is um when it would be um when they would
43:03
undertake that activity and what it consists of so obviously if you're investigating someone uh in an outside
43:09
activity issue you first of all want to know well were they required to get prior approval did they get it and was
43:16
the information they put on the form accurate and again these are forms that you can get at the agency they're
43:22
usually kept um for several years um OG is not going to have um a copy of this
43:28
this is really just at the agency um and um you know if you have a good you know
43:34
line of communication with the agency then you know you certainly can get this pursuant to an
43:40
investigation okay um let's go to slide
43:48
14 conflict of interest waiverss again these are similar to ethics agreements
43:55
um in in in the sense that they're niche most employees don't have one but it's
44:00
vital for you to know if someone has one of these um if you're doing an investigation in a criminal conflict of interest um potential
44:06
violation so 18 USC 208 again that's the statute that says you can't work on
44:12
something if it's going to directly and predictably affect your own financial interest or the financial interest of
44:18
someone whose interest is imputed to you your spouse minor child someone with whom you're negotiating for employment
44:26
however there is a provision in the statute that says if an employee has a
44:31
conflict that conflict can be waved by the agency if the conflict is not so
44:38
substantial as to call into question the integrity of the services so a couple of interesting points here first the the um
44:45
waiver is issued by the agency they consult with OG when practicable so most of these conflict of interest waivers um
44:52
they have been cons they did consult with OG prior to issuance conflict of interest waivers
44:58
have to be issued prospectively um you can only get a conflict of interest waiver if the
45:04
conflict has been identified prior to the employee working on the matter that
45:10
is conflicting and an employee can only get a waiver if
45:16
they in fact have a potential criminal conflict of interest so if you're investigating someone who has a
45:22
potential conflict 18 USC 208 you would want to know whether they actually have
45:27
a waiver that allows them to do it now the waivers are only for basically
45:32
potentially small conflicts right not so substantial and um so if you're if it's
45:38
someone who has a tremendously large conflict or it has to do with their
45:44
spouse's employment etc it's probably not probably won't have been waved um
45:49
but if you have a situation for instance where you have like a DOJ attorney uh maybe they own $17,000 in stock in a
45:56
publicly traded company and maybe they're involved in a criminal prosecution of someone at that company
46:01
maybe it's a huge company um and the prosecution is not going to threaten the existence of the company it might be
46:08
possible that this person would get a waiver to be able to work on that prosecution even though they own $17,000
46:15
of stock in that company so those are conflict of interest waivers obviously you'd want to
46:21
know whether or not a subject of your investigation has one of these waiverss has to be issued prospectively issued by
46:27
the agency um they're kept for six years the agency is going to have them as of
46:34
August of last year OG is posting the names of individuals across the
46:40
executive branch and the agency where they work on our website people who got waivers but not the waivers themselves
46:46
so going back six seven months and going forward you'd be able to go to OG's website to see if someone received a
46:52
waiver but to get the waiver itself this is a this is a a record of the agency and you have to get that from the
46:59
agency um slide
47:05
15 okay training files um training files can be very important and first I just
47:11
want to say that this slide is very representative of all the people for whom I provided training they're all
47:17
they've always been that happy to get the training um so all ethics offici all um incoming
47:24
employees have to receive initial ethics training and certain higher level
47:30
employees and public financial disclosure filers are required to get annual ethics training um in addition
47:36
you know some of the PASers presidentially appointed Senate confirmed have required ethics briefings in the first 15 or 30 days of their um
47:45
of their appointments um now some of the documents that are produced by training
47:51
are the fact um sometimes the subject matter that was covered the date in
47:57
which the training happened the attendees so obviously um these types of
48:02
files could be helpful to you if you're investigating someone who u may be suspected of violating a rule um on
48:08
which they may have recently received training it's funny um years ago um a
48:14
former DOJ prosecutor who used to work at OGE told me a story where he said that they were when he was at DOJ they
48:21
were prosecuting a case of potential violation of 18 USC 208 and they were in court and during the trial they were
48:28
able to produce a videotaped training um that was attended by the defendant in
48:34
the case and the defendant was videotaped asking a question on the very issue that was added issue in the trial
48:42
now you're probably not going to get that lucky but obviously it's possible that having access to these training
48:48
files might be able to help you in a particular investigation these are typically kept
48:53
for three years and if if the training um was on um criminal potential criminal
49:00
conduct um it might be kept um for six years but again these documents will be at the agency not at
49:06
OG um slide 16 please
49:13
so before I conclude and talk about advice files um Patrick or Megan are
49:19
there any questions or comments or is there anyone who has a question or comment they'd like to raise now
49:25
currently seeing any questions um but we can pause for a second and maybe it'd be easiest to use the chat if anyone has
49:32
any questions
49:38
so I'll continue if a question comes in um feel free to let me know absolutely
49:44
so now let's talk about advice files advice files can be very important um in
49:50
your investigations um you know ethics officials give advice to employees every day um sometimes they're giving advice
49:56
10 20 30 times a day now OGE guidance is that it's best it's a best practice for
50:05
ethics officials to provide ethics advice to employees in writing um I know
50:10
that um IG's have always said and it is always helpful if the advice is given in writing for your investigations now we
50:18
advise that ethics officials should do that when practicable sometimes ethics officials like I said could have 10 20
50:24
questions a day that they're giving advice on not always practicable to give the advice in writing of course with
50:29
email a lot of times the adviceum is in writing um these advice files um are
50:35
kept um for three years and again if advice is given on criminal matters potential criminal matters the advice is
50:40
kept for six years as I mentioned before um these advice files are not subject to
50:46
attorney client privilege even if the ethics official who's giving the advice is an attorney again the client is the
50:53
agency not the employee seeking advice um and if you need access to advice
51:00
files um uh pursuant to a legitimate investigation then you'd be entitled to get access to those advice
51:06
files so why is this picture on the screen
51:12
so this is a picture of five people one of whom at the time was a federal
51:17
government employee on their um golf outing to Scotland and um on the far left our far
51:26
left in the black shirt and white hat is Jack Abramoff um former disgraced lobbyist Jack Abramoff um to his left
51:34
and our right is um Ralph Reid um former head of the so-called moral majority um
51:39
to his um left and our right is David Sephabian again a black shirt and white
51:45
hat not sure what it is about black shirts and white hats but he was the lead contracting official and the chief
51:51
of staff at GSA and to his left our right all the way to the right in the white shirt is
51:57
former Congressman Nay and Jack Abramoff the lobbyist um spoke
52:04
with Seabian the government employee at GSA um and said you know I'm offering
52:10
you a free trip for to for a golf outing in in Scotland and
52:18
um and Sebian was interested in that so he went to his ethics official now if I were offered something like a big gift
52:25
like that um I'd probably just turn it down but going to an ethics official is a good first step to say well is this
52:30
something I can actually take so he asked his ethics official is this something I can take and the ethics
52:35
official you know in an email exchange told him well let me ask you a question
52:41
is the person offering you the gift um someone with whom you have a close personal relationship that would justify
52:46
the giving and the accepting of the gift and Seabian said yes and the ethics
52:52
official also asked via email um is the person who's offering you the
52:57
gift doing business with or seeking to do business with GSA and Seavian said uh
53:04
no those answers are what are colloially known as lies so turns out that Mr abramoff um
53:13
did not have a close personal relationship with Mr sevian he was a lobbyist and that's how we knew him and
53:19
in addition um his organization that he represented was at simultaneously you
53:25
know offering this gift and trying to negotiate um a lease agreement of GSA property and favorable
53:32
firms so when this came out there was a congressional investigation there was an IG investigation and Mr sevian you know
53:39
continued to stick to his story that it was a personal gift and that um
53:44
Abramoff's organization was not seeking or doing business with GSA um since those were demonstrably false claims he
53:52
ultimately was convicted of obstructing an IG investigation um and um making
53:59
false statements what do you think was some of the evidence that was used at the trial and admitted it was the advice
54:06
files it was the emails back and forth that he had been asked these questions in real time he had given the answers to
54:13
the ethics official that ultimately were demonstrabably not true and the advice files were integral in the trial so
54:21
having access to these advice files as well as having access to these other um
54:27
ethics documents that are largely kept at the agency sometimes at O on OG's website can certainly help you um in
54:34
these investigations um so at this point that's all I have um but before I um
54:42
before we go to a break I'd like to know know if anyone has any questions um I do know that when I teach this class with
54:47
like 35 attendees live you know it's much more interactive dozens of
54:53
questions i think with 400 attendees it doesn't necessarily lend itself to um you know easily answering or or
54:59
submitting questions but if you have a question um I'll give people a little bit of time here yes and actually we do
55:05
have a question about the current topic of advice files which is are there retention requirements for keeping those
55:12
files yeah so typically speaking um advice files should be kept for three years if
55:19
advice is given on a um criminal conflict of interest um issue they
55:25
should be kept for six years and one other thing I'll mention is that what's often included in advice files are
55:31
opinion letters now I think DoD requires it other agencies provide outgoing
55:36
employees um an opinion letter on their
55:43
postgovernment employment restrictions on 18USC section 207 and if you're investigating someone who
55:50
as a former employee and it's a potential violation of that statute you might find an opinion letter that was
55:55
provided to them in their advice file because very often it helps the employee
56:00
to know what the limitations are but it's also very much wanted by their potential future employer because they
56:07
want to know what they're accused out of and what they can't do so if you're if you're investigating a former employee
56:13
um you might want to check the advice files for opinion letters on their postgovernment employment um opinions
56:19
provided to them on their way out great thank you
56:28
seeing any other questions uh and as a reminder hopefully we'll have a few minutes at the end of today's presentation for questions so people can
56:34
keep thinking about those um should we go ahead and take a a a quick break
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uh so welcome back everyone um now that
0:08
Seth has talked a little bit about how
0:11
OGE can assist you uh and flag some key
0:14
ethics documents for you i'm going to
0:16
talk through some common laws and
0:19
regulations that might come up in your
0:21
investigations after that as we've
0:24
mentioned we're going to talk through a
0:25
simple fact pattern involving some
0:27
ethics issues and work through how to
0:29
best approach those facts but before we
0:32
do that I'm going to give you a brief
0:35
overview of some of the major law ethics
0:37
laws and regulations which might come up
0:40
uh slide 18 please
0:46
so this slide lists some of the major
0:49
statutes and regulations that can come
0:51
up in IG investigations i'll break each
0:54
one down briefly in the next few minutes
0:57
now this is far from an exhaustive list
1:00
but it should give you a good starting
1:02
point regarding the kinds of ethics
1:05
issues that can come up for you and as
1:07
you can see ethics rules come from a
1:09
variety of sources as Seth mentioned
1:11
this criminal statutes executive orders
1:14
and the regulations governing government
1:17
employees such as the standards of
1:18
ethical conduct and there are again as
1:21
Seth mentioned a number of other
1:23
criminal complex statutes but to prevent
1:27
this training from going into dinner
1:28
time we're just going to focus on one
1:30
statute and a few ethics regulations
1:32
here slide 19 please
1:42
first uh we're going to talk about 18USC
1:45
208 which is as Seth mentioned our
1:48
primary conflicts of interest law this
1:51
statute uh prohibits a government
1:53
employee from participating in a
1:56
particular matter that affects that
1:57
employees financial interest or the
2:00
financial interest of someone close to
2:01
that employee like their spouse or an
2:04
employer simply put OG uh U 18 USC 208
2:10
means that government employees can't
2:12
work on things they know will affect
2:15
their financial interests in other words
2:17
you can't make money off your government
2:19
job and at at its simplest level this
2:21
law is intended to prevent government
2:24
corruption slide 20
2:28
please
2:31
here's a visual representation of the
2:34
major questions that you would want to
2:37
ask when it looks like an employee might
2:39
be benefiting financially from their
2:41
government job and there might be a 208
2:44
violation so first is there a particular
2:48
matter matters are things that
2:50
government employees are working on and
2:53
we are concerned here about two types of
2:55
particular matters first those that
2:58
involve specific people like an
3:00
investigation or a contract and second
3:04
those that are focused on a specific
3:06
group of people like a regulation
3:08
affecting the trucking
3:09
industry particular matters which are
3:12
the ones that we're concerned about here
3:14
are not broad policy initiatives that
3:17
affect large and diverse groups
3:19
healthcare legislation and tax reform
3:21
for example would affect almost everyone
3:24
and thus are not particular matters so
3:28
if the employees working on something
3:30
that affects either specific people or a
3:33
specific group of people they're working
3:36
on a particular matter so second is that
3:39
employees participation personal and
3:42
substantial for this element you need to
3:45
determine if the employee is
3:47
participating directly in the matter and
3:49
if their involvement is significant
3:52
generally speaking anything beyond
3:54
administrative involvement is
3:56
significant there's a low evidentiary
3:58
bar for this element and finally does
4:02
the employee have a disqualifying
4:04
financial interest and for purposes of
4:06
208 there are two kinds of financial
4:09
interest that we're concerned about
4:11
first a personal financial interest is
4:13
one held directly by the employee like
4:16
the employees investments their
4:18
businesses their debts second imputed
4:21
financial interests are held by specific
4:23
other people the employees spouse minor
4:27
child employer and those with whom the
4:30
employee is negotiating for employment
4:32
the financial interests of those people
4:34
or entities are treated as if they are
4:37
the same as the employees for the
4:38
purposes of 208
4:40
so if an employee has either a personal
4:43
or imputed interest in an entity
4:46
involved in a particular matter that
4:48
they are participating in there's a 208
4:51
issue for example let's say we have a
4:55
DOJ attorney who's working on a criminal
4:58
prosecution of a large company she owns
5:01
stock in that
5:03
company do do people think that that is
5:06
a 208 violation anyone have any ideas
5:10
you can feel free to put it in the chat
5:12
or raise your
5:19
hand okay I'm seeing some yeses yes that
5:22
is the answer yes this does implicate
5:24
208 because the employee is working on a
5:27
particular matter the criminal
5:29
prosecution that would have a direct
5:31
effect on her financial interests
5:33
because she holds stock in the company
5:35
and the stock value could be affected by
5:39
the investigation that she's doing in
5:40
her government job but the analysis does
5:43
not end there slide 21 please
5:50
okay so there are multiple different
5:53
ways to remedy a 208 criminal conflict
5:57
the first is a waiver the as Seth
6:00
mentioned the 208 statute allows an
6:02
agency to make a finding that employee
6:05
participation in a matter isn't likely
6:08
to affect the integrity integrity of
6:10
that employees government service and
6:12
that and they can then wave criminal
6:15
liability and in doing that the agency
6:17
would weigh a variety of factors the
6:20
amount of stock the employees importance
6:22
in the matter and then determine whether
6:24
or not a waiver is appropriate waivers
6:27
have to be issued before the employee
6:29
begins work on the matter otherwise the
6:31
employee has already violated 208 and I
6:34
do also want to note that waivers are
6:36
generally seen as a last resort remedy
6:39
and they should be used only if no other
6:41
remedy makes sense so what are those
6:44
other remedies
6:46
one is applying a regulatory exemption
6:49
og writes these exemptions into our
6:52
regulation that implements and
6:54
interprets 18USC 208 when we write an
6:58
exemption it's because OG our office has
7:00
made a determination that the type of
7:03
interest is so inconsequential that it
7:06
just doesn't raise ethics concerns we're
7:08
not concerned about it so some examples
7:11
of these exemptions include diversified
7:13
mutual funds employee benefit plans from
7:16
an employer or small amounts of stock
7:20
anything under
7:22
$15,000 so in this case the DOJ attorney
7:26
owns only $10,000 of stock in the
7:28
company she's investigating so the small
7:31
amount of stock or dimminimous exemption
7:34
would apply and the DOJ employee could
7:37
work on the investigation without
7:39
violating
7:41
208
7:42
however if the DOJ attorney's spouse
7:45
also owns $10,000 of the same stock that
7:49
interest is then imputed to the DOJ
7:51
attorney so in other words we consider
7:53
it to be the same as if it were held by
7:55
the attorney herself so the total
7:58
interest would be
7:59
$20,000 which is more than that
8:02
dimminimous exemption that's up to get
8:04
to
8:05
$15,000 and then participating in the
8:07
investigation would violate 208 so
8:10
specific numbers really matter when
8:13
you're looking at stock holdings so
8:15
let's assume that this is the case the
8:17
DOJ attorney and her spouse own $20,000
8:20
in stock in the company that she's about
8:22
to be investigating and there's a 208
8:25
conflict they can't use the dimminimous
8:27
exemption because the amount they hold
8:28
is too
8:29
high what other remedies are available
8:32
as we discussed a waiver is an option as
8:35
long as she hasn't started participating
8:38
uh other options would be the employee
8:40
could divest she could sell the stock
8:42
that completely makes the conflict go
8:44
away another option is she could recuse
8:47
the employee could not participate in
8:49
the investigation and any of these
8:52
approaches would prevent a criminal
8:54
violation so as you can see in this
8:56
example when there's a 208 issue there
8:59
are a lot of ways to resolve it and
9:02
ideally the ethics office should be
9:04
working with the employee proactively to
9:07
identify the issue and figure out the
9:09
best
9:09
remedy slide 22 please
9:16
now I want to take a step back from the
9:18
criminal laws and talk about some of
9:19
those basic ethics principles that are
9:22
derived from the executive order Seth
9:24
mentioned signed by President George HW
9:26
Bush Bush in 1989 entitled the
9:29
principles of ethical conduct for
9:31
government officers and employees
9:34
uh that that executive order was
9:36
codified in our st standards of ethical
9:39
conduct specifically 5CFR
9:43
2635101 states that public service is a
9:47
public trust which you've probably heard
9:49
that phrase before and it then restates
9:52
the key ethical principles known as the
9:54
14 principles that are laid out in the
9:56
executive order and as Seth mentioned
9:58
these principles are broader than the
10:01
conduct that uh the criminal laws
10:03
prohibit next slide please
10:10
some key principles listed in
10:13
2635101 include employees should not use
10:16
public office for private gain employees
10:19
shall act impartially and employees
10:21
shall endeavor to avoid any actions
10:23
creating even the appearance that they
10:25
are violating the law or ethic the
10:28
ethics standards these principles are
10:30
the broad strokes and bedrock
10:32
requirements of the ethical standards of
10:34
conduct while some other sections of the
10:37
standards address more specific ethics
10:40
rules and requirements in certain areas
10:43
slide 24
10:47
please now these broadstrokes
10:50
expectations from subp part A are
10:52
important because there are many
10:54
situations that are not clearly covered
10:56
by either the conflicts of interest laws
10:59
or even the regulations we're going to
11:01
discuss and this portion of the
11:03
regulation explicitly directs employees
11:06
to apply the principles to determine if
11:08
their conduct is in keeping with
11:10
standards of ethical conduct slide 25
11:17
please and as you can see from this
11:20
slide these general principles can be
11:22
enforced other than the misuse of
11:25
position rules which we'll talk about in
11:26
a minute violations of the general
11:28
principles are the most common basis for
11:31
disciplinary actions based on the
11:33
standards of conduct over the last 10
11:36
years slide 26
11:40
please okay so now I'm going to talk
11:43
about one of the more the most common
11:45
more specific requirements in the
11:47
standards of conduct
11:50
2635502 which requires that employees
11:53
take certain specific steps to avoid an
11:57
appearance of a loss of
11:59
impartiality slide 27
12:05
please as a reminder here's the
12:08
underlying obligation from the ethical
12:10
principles don't give preferential
12:12
treatment to anyone in your work and
12:15
don't do anything that creates the
12:17
appearance of violating the ethics rules
12:20
but the question is we're trying to
12:22
prevent this behavior how do we prevent
12:25
folks from being partial or providing
12:28
preferential treatment slide 28 please
12:35
the answer is in
12:37
2635502 which requires employees to
12:40
think about whether their involvement is
12:42
appropriate when certain persons are
12:44
involved in a government matter so
12:47
specifically if it a person's asked to
12:50
participate in a matter that could
12:51
affect the financial interests of
12:53
someone in their household or a matter
12:55
in someone in which they know they have
12:58
close ties to is participating that
13:01
employee has to evaluate whether a
13:03
reasonable person would question their
13:06
partiality their judgment slide 29
13:09
please
13:14
okay so this slide looks a little bit
13:16
complicated and um it it is a little
13:19
complicated um this explains the process
13:22
for the 502 analysis which I will
13:25
illustrate with an example but I wanted
13:27
to note at the onset that this
13:29
regulation is very difficult to enforce
13:32
um I have consulted numerous times with
13:35
IG investigators dealing with facts
13:37
involving a government employee who
13:39
appears to be not acting impartially
13:41
they seem to be favoring someone that
13:43
they know in some way or something like
13:45
that um and it's difficult to enforce
13:48
this regulation so I just wanted to flag
13:50
that for you up front and I'll explain a
13:51
little bit more about how that works
13:53
okay so first an employee is asked to
13:56
work on something that would impact
13:59
someone with whom they have a
14:01
non-financial relationship a former
14:03
employer for example or a member of
14:05
their household or a close relative that
14:08
is not their spouse or minor child that
14:10
would be covered in 208
14:13
these relationships don't directly
14:15
impact the employees financial bottom
14:18
line but they're close enough that it
14:20
could look bad for the employee to be
14:22
working on a government matter affecting
14:24
such people so let's return to our DOJ
14:29
attorney who's working on an
14:30
investigation only this time instead of
14:33
her her and her spouse owning stock in
14:35
the company now it's her sister's
14:38
company
14:39
so while the DOJ attorney's sister's
14:42
financial interest might not affect the
14:44
DOJ attorney's financial interest
14:47
directly it certainly is a close enough
14:49
relationship that it could look bad and
14:51
a close relative is in fact a covered
14:54
relationship under 502 so that would
14:58
mean that the DOJ attorney attorney
15:01
needs to evaluate whether a reasonable
15:03
person would question her impartiality
15:06
in investigating her sister's company
15:08
now it's very important to note that the
15:11
rule doesn't say the employee can't
15:13
participate in the matter instead what
15:16
this rule says is that the employee
15:18
needs to think about whether a
15:20
reasonable person thinks that they could
15:22
be impartial so in this case let's say
15:25
the DOJ considers the facts discusses it
15:28
with their ethics official and decides
15:30
not to participate in the investigation
15:32
that's really how this rule is supposed
15:34
to work the other thing that can happen
15:37
is that an ethics official can make a
15:38
separate determination and require the
15:41
employee not to
15:42
participate so let's say the employee
15:44
brought this matter to their ethics
15:46
official and said you know I don't think
15:48
anybody would really care that I'm
15:49
investigating my sister's company not my
15:52
company and the ethics official can then
15:54
say actually no I I disagree i think a
15:57
reasonable person would care i think
15:59
they would question your impartiality
16:01
and I am requiring you not to
16:03
participate uh the ethics official can
16:06
also make that determination if they
16:08
find out in independently from the
16:10
employee that um that this relationship
16:13
exists but either way uh whether the
16:16
employee has determined that they
16:17
shouldn't participate or an ethics
16:19
official has made an independent
16:21
determination the DOJ employee then must
16:24
recuse until they receive a unless not
16:27
until they receive a written
16:29
authorization to participate from that
16:32
ethics official so that's how 502 works
16:36
but again just wanted to you know
16:38
looking at all these steps wanted to
16:40
explain that given that this rule
16:42
doesn't prohibit an employee from proh
16:45
part participating and instead requires
16:47
the employee to make the determination
16:50
about whether or not they participate
16:52
and the ethics official can only require
16:54
that they not participate if they know
16:56
about the conflict in the first place
16:58
either from the employee or otherwise it
17:01
really can be very difficult to enforce
17:03
in
17:04
practice slide 27
17:08
please it's also worth mentioning that
17:11
an employee can apply the reason that
17:13
that same reasonable person test in
17:15
other situations that might raise an
17:17
appearance issue but don't fall into
17:19
those covered relationship categories we
17:22
just discussed above but in those cases
17:25
there's no requirement that the employee
17:27
do that furthermore ethics officials
17:29
cannot require the employee to recuse in
17:32
circumstances other than the ones we
17:34
just
17:35
discussed okay so that is how uh 502
17:39
works now let's discuss the other
17:41
regulatory provision that comes up a lot
17:43
in IG investigations i'm now uh slide 28
17:50
please and that is subp part G misuse of
17:53
provision slide 30 please
18:00
so subp part G the misuse section gives
18:03
uh some more teeths and more specifics
18:06
to this general principle that employees
18:08
should not use public office for private
18:10
gain and when we say private gain it
18:13
often does mean financial gain but it
18:16
doesn't always mean that private gain
18:18
includes non-financial benefits such as
18:21
for example writing a letter of
18:23
recommendation for someone or pressuring
18:25
your employees to vote for another
18:26
employee for elected
18:28
office and now uh to slide 30
18:36
please there are a number of types of
18:38
misuse of position that are prohibited
18:41
in subparg and um I'm just going to go
18:44
through them and explain some brief
18:46
examples so first there's the use of
18:49
your office to induce a benefit for
18:51
yourself or someone you know so for
18:54
example uh working at the Social
18:56
Security Administration and asking that
18:58
your friend's application for a Social
19:01
Security benefit be moved to the front
19:03
of the line that's a great example of
19:05
702 second there's the appearance of
19:08
government sanction or endorsement you
19:10
can't write a letter of recommendation
19:12
for a personal friend on your
19:14
government's stationary and you can't
19:17
appear in a commercial for an electrical
19:19
appliance and endorse it as an employee
19:22
of the Consumer Product Safety
19:23
Commission uh in addition there's misuse
19:27
of non-public information so you can't
19:30
tell your friend who is bidding for a
19:32
contract at your agency what terms a
19:34
competing proposal offered for example
19:38
uh in addition there's misuse of
19:40
government property so for example using
19:43
a government rental car to drive from
19:45
city to city competing in marathons
19:48
because you have a marathoning addiction
19:50
that is an actual case I dealt with
19:52
years ago and is a great example of very
19:55
clear misuse of government property you
19:57
are not allowed to do that and then
20:00
finally there is misuse of government
20:02
time um including that of a subordinate
20:05
so uh an employee uh employee manager
20:08
cannot ask their staff to run personal
20:10
errands for them during business hours
20:12
there's obviously a numerous other
20:14
examples but those are the broad
20:17
categories of the of the types of misuse
20:21
we're looking for when we're talking
20:22
about
20:24
subparg okay slide 31 or slide 34 please

