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Both the Inspector General Act and the Ethics in Gov-
ernment Act date from 1978, an important yeat for
“goad government,” with the concurrent creation &f the
Merit Systems Protection Board and the office of spe-
cial counsel,! The past thirty-three years have given in-
spector general counsels and designated agency éthics
officials the opportunity to work together and iroh out
some of the problems we noted in our article of 19952
Nevertheless, questions continue to arise becanse of the
different roles each plays. The purpose of this article is to
revisit basic issues and report on the legal and practice
changes that have occurred in the intervening years. Our
goalis to provide an update, overview, and some sugges-
tions for best practices regarding the IG counsel/DAED
relationship and respective roles. In addition to identi-
fying relevant statutes and policies, we intend to clarify
misunderstandings and restate our common objectives.

The 1G Counsel Develops

The Inspector General Act of 1978 mandated only three
positions within each Office of Inspector Generdl: the
Inspector General and Assistant Inspectors General for
Anditing and Investigations,? Neither the original stat-
ute, nor its first major amendment in 1988, mentisned
the role of counsel within an QIG. Indeed, maty IGs
initially received legal advice and representation from
attorneys working in their agency’s Office of General
Counsel.? However, because independence is the cor-

116G Act, 5US.C App,, Pubs Law No. 95-452, 92 Stat. 1101 {1978), asamended; EthlesIn
Government Act, 5 US.C. App, Pub. Law No. 95-321, 02 $rar. 1824 (1978), as amended,
Tha Metlt Systerns Protection Board and the Office of Spacial counse! were aeated by the
Chvll Service Reform Aet of 1976, Pub. Law No. 95-454, 92 Stat. 1111-1227 {1974).

2)The substance of this article was presented In lectures given to ethlcs attorneys st

the Interagency Ethics Councll on May 4, 1995, and at the Gffice of Government Ethics
Annual Conferences in 1995 and 1596 In, respeactively, Philacelphiaand Willlarnstuirg,
Virginda: Tha original ardele, which sought to provide a comprehensivedescription of
starory and reguiatory rules that define the roles of federal govermment attomeys
seqving In ethics and Office of Inspector General enunse! positlons, was published as
*The Rale ofinspectors General In Ethles Inspecter General counsel and Ethics coudisel
Interface”(without copyright restrictions) In the Auglist 1995 adition ofthe Federal Ethics
Beport, A second pullication, essentlally a restatement of the orlginal, was published 2z
“Legal Eagles: Ethlzs®In the Spring 1996 edition of the Joumal of Public Ingisky,

NG Act, SU.S.C App, §. 3(d) .
4)GAD/OGEC-05-15, March 1, 1995, Inspectors General- independence of Legal Seftices
Previced 1o 1G5} Appendin iV, pp. 19-20,
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nerstone of the OIGs, independence of counsel was a re-
curring issue,

While some IGs initially relied on OGC counsel,
they began to recognize the value of having their own
counsel. Since the IG Act gave 1Gs broad authority to
hire employees, contract with persons with appropriate
knowledge and skills, and organize their own offices, in
the decades following the IG Act’s passage, many 1Gs
eventually shed their assigned OGC attorneys and hired
attorneys to work exclusively as part of the OIG staff,>

Congress Considers Independent iG Counsel
The Pederal Acquisition Streamlining Act of 1994 was a
key turning point leading to IG Actamendments requir-
ing presidentially appointed IGs to have independent
counsel.® Section 6007 of the FASA directed the comp-
troller general to review the independence of legal ser-
vices provided to presidentially appointed 1Gs.

GARO Reports on IG Legal Services
Consistent with the FASA’s requirement, the Govern-
ment Accountability Office issued GAO Report GAQ/
0GC-95-15, “Inspectors General: Independence of Le-
gal Services Provided to IGs;" in March 1995.7 In this
report to Congress, GAQ compared the independence
of legal services provided to IGs by attorneys located in
agency OGCs with those provided by attorneys hired by
and located in OIGs. GAO asked whether agency attor-
neys could provide the independent legal services neces-
sary for an official who i¢ statutorily required to review
independently that agency’s programs and operations.
GAQ reviewed the premise of federal IG functions
from the 1G Act, as amended, reporting that the intent
was to establish OIGs in departments and agencies to
consolidate the audit and investigative functions of
those departments and agencies in an independent of:
fice under the leadership of a senior official, the I1G.
515 US.C. APp, 5. 6llT, (BF

6} Pul Law Mo, 103-355,
TIGAQ/OGC-95-15, p. 12,
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i GAO concluded that there was 10 ‘evidence that. the
" composition and duties of the legal staffs of tlie IG. Offic-
s reviewed for their report were significantly different -

based on their organizational Jocation.® Burther, GAO
reported that it was the preference of the individual
IGs that influenced the functions and activities of their
counsel. Finally, GAO found no indication that attor-
neys located in agency OGCs were less able than those
within OIGs to provide independent legal services.? So
with that result, no changes were made to the status of
IG counsel,

The Homeland Security Act of 2002 Gives IGs
Independent Law Enforcement Authority
The structure and authority of the OIGs received a ma-
jor boost in 2002 with the second major IG Act amend-
ment.”’ The Homeland Security Act of 2002 amended
Section 6 of the IG Act to allow the Attorney General,
after an injtial determination of need (for certain IGs not
exempted), to authorize full law enforcement powers for
eligible persounel of each of the various offices of presi-
dentially appointed 1Gs.!! As required by the Home-
land Security Act, the attorney general issued guidelines
governing the exercise of such law enforcement pow-
ers.”2 The guidelines provide that OIGs have “primary
responsibility for the prevention and detection of waste
and abuse, and concurrent responsibility [with the De-
partment of Justice] for the prevention and detection of
fraud and other criminal activity within their agencies
and their agencies’ programs” !>

Prior to enactment of the Homeland Security Act,
the IG Act had not provided firearmns, arrest, or search
warrant authority for IG investigators. Rather, the IGs of
the various executive agencies relied on a Memoranda
of Understanding that “provided temporaiy grants of
law enforcement power through deputations. As the
volume of investigations warranting such police powers
increased, deputations were authorized on a blanket or
[01G] office-wide basis?™* Nevertheless, today, certain
IGs, such as the IG for the Department of Defense, en-

2)ld

)4d,

10} Pub, Law No. 107-296. Section B12 of the Hommeland Securlty Act arnended Section 6
of the IG Act toprovide full, starutory faw enforcernent powers,

11} Sectlon 81 2(a), Horneland Sacurity Act 5U.5.C. App. § 6e)(1-(2). The OIGs listed In
Section 6le}3) of the IG Actare exempt from this requlrement of an initia! determination
of need,

12) section 812 of the Hornaland Seaurlty Act 5 U.5.C. App. §6{e)(1), (4) Atlorney
General Guidelines for Cffices ofinspector General with Statutory Law Enforcerment
Authoritythereinafler “Guidelines’}, Dec 8, 2003.

13)d.p 1.

14)1d.

,Congress Mandates !ndependent EG Counsel D
“In 2008, It was the lawyers’ turn. The third major 1G
Act amendment, the IG Reform Act of 2008, addressed -

a nymber of matters related to enhancing the indepen-
dence and prestige of the IGs.'® Among them was a pro-
vision for an independent counsel to support 1Gs. Sec-
tion 6(a) of the Reform Act amended Section 3 of the 1G
Acttoadd:

%g) Each Inspector General shall, in accordance with
applicable laws and regulations governing the civil ser-
vice, obtain legal advice from a counsel either report-
jng directly fo the Inspector General or another Inspec-
for General”

With this provision, IGs no longer had to rely, for
confidential legal advice, on attorneys employed by and
reporﬁng to someone else - the general counsel. This
provision gave each IG a dedicated IG counsel whose
job, job assignments, and professional loyalty belonged
exclysively to the IG.

In his signing statement, President Bush addressed
the different roles of the agency and IG counsel as fol-
lows:

It is impartant that inspectors general have timely and
accurate egal advice. It is also important that agencies
have structures through which to reach a single, final
authoritative determination for the agency of what the
low is. This determination is subject to the authority
of the atforney general with respect to legal questions
within, and the president’s authority to supervise, the
executive branch and, of course, the courts in specific
cases or controversies. To this end, the “rule of con-
struction” in Section & ensures thaf, within each agen-
¢y, the determinations of the law remain ultimately the
responsibility of the chief legal officer and the head of
the agency. Y

With these words, the president emphasized that even
thongh the QIG is independent, the IG does not deter-
mine law for the agency; nor does the IG counsel. The IG
counsel’s role is to advise and represent only the 1G. The
15)0d."

161G Referm Act of 2008, Pub. Law No. 110-409, 122 Stat, 4302,

17)51atement bh Signfng the Inspector General Reform Act of 2008, 44 Weekly Cornpila-
tion of Fresicential Documents 1345 (Oct 14, Z008),
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y. the' aforementloned amendments that
ced: IG, dependence. the IG Act contains other -

e prov:smns ‘designied to enstie that 1Gs carry out thefr

résponsibilities ihdependently, Por example, 1Gs do not
report to these directly responsible for carrying out the
programs and activities subject to audit and investiga-
tion. Rather, they report to, and are under the general
supervision of, the agency head or the official next in
rank, if suck anthority is delegated.’® QIGs have their
own hiring authority, as well as the authority to enter
fnto contracts and to structure their officés and perform
their mission as they see fit. With few exceptions, nei-
ther the agency heads nor subordinates are to prevent or
prohibit IGs from initiating, carrying out, or completing

'any audit or investigation or from issuing any subpoe-

¥ Further, 1Gs may not accept cash awards or bo-
nuses from the agency head.?® Presidentially appointed
1Gs must be appointed by the president with the advice
and consent of ihe Senate “without regard to political af-
filiation and solely on the basis of integrity and demon-

strated ability” in fields critical to OIG functions.?! They

may be removed from office only by the president, who
is required to inform both Houses of Congress not later
than 30 days before the removal? In addition, all 1Gs
are required fo report at least semiannnally to Congress
(and some 1Gs are required to report quarterly),* but
Congress cannot order or prohibit the IG from conduct-
ing an Investigation, audit, or other review, or from is-
suing a subpoeria, except through legislation. O1Gs are
prohibited from carrying out agency programs and op-
erations so that they can objectively and independently

“..even though the OIG is independent, the
IG does not determine law for the agency; nor
does the IG counsel. The IG counsel’s role is to
advise and represent only the IG. The agency

general counsel is the sole attorney with
authority to interpret the agency’s law”

18)5 US.C. App, Sec3(a).

19) 5 US.C, App, See.3(a). Undes thelG Act, theheads of onfy 8 agendes - the Depart-
rnents of Defense, Homeland Security, Justice, and the Treasury, plus the U.S. Pastal
Servica and the Federal Reserve Board - may prevent fom the G flom inttiating, carrying
out, of completng an audit or | Igation, of Issuing a sub; These agency heads
rmay only exerdse this authorlty for speeific feasons, including ta protect national sacuity
Interests or ongeing alminal Investigations,

2015 US.C. App, Sec. 3(f)

2id,

)5 USEC App.See 3b).

25 US.C App.Sec 5,
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gation allegations of wrongdoing made against an IG or
designated OIG employees.?” In short, all of these provi-
sions were intended 1o engure that IGs are able to fulfill
their mission without interference from senior officials,
such as general counsels and management.

DAEO Role
Title 5 of the Code of Federal Regulations, Part 2600 im-
plements 5 US.C. App., the Ethics in Government Act
of 1978, as amended, the statute that created the Office
of Government Fthics, the overseer of ethics regulation
in the executive branch,”® As the agency responsible
for directing ethics programs in executive departments
and agencies, OGE issues rules, directives, and advisory
opinions on ethics matters. It partners with executive
branch agencies and departments to prevent conflicts
of interest on the part of executive branch employees
and resolves the contflicts of interest that occur. Pursu-
ant to the authority granted under Title 5 of the Ethics
in Government Act, OGE directs the administration of
agency ethics programs and agency DAEOs. Title 5 of
the C.ER., Section 2638201, et. seq., mandates that each
agency shall have a DAEQ (and alternate DAEQ) to co-
ordinate and manage the agency’s ethics program and
provide liaison with the OGE regarding such ethics pro-
gram. The director of OGE and agency DAEQs have dif-
ferent roles from that of the 1G and the IG counsel. With
noteworthy exceptions, the divector of OGE directs, and
the agency DAEO and deputy DAEQs implement, the
Ethics in Government Act. The DAEQ's mission is to
provide ethics advice and preventive legal assistance to
agency employees. Specifically, as described in 5 C.ER,
2638203, the DAEQ’s duties include liaison with OGE,
review of financial disclosure reports {(one of the most
unappreciated and tedious tasks in government), initia~
tion and maintenance of ethical education and training
programs, and monitoring of administrative actions and
sanctions.

Like 1Gs and their counsel, the functions and an-
thorities of OGE and agency DAEQs have grown in

24)5 US.C. App, Sec S{al.

25)5 US.C, App, Sec 6{f),

2615 US.C. App, Sec. 11.

27)5 US.C. App, Sec. 11{d)(1).

28)5 US. & App; Pub. Law No, 95-521, 52 Stat. 1824,

Inspectors General on Integnty and .
The. integrity committee was established -
" ‘inder CIGIE as aréceiver to review and refer for investi-
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ledge is'not new," DAEOs now ha
in implemeritation. To illustrate, recently issued Exiecy-

- tive Order 13,490, “Ethics Commitments by Exectitive

Branch Personnel,” requires every full-time political ap-
pointee appointed on or after Jansary 20, 2009, to sign

an Ethics Pledge, committing the appointee to comply-

with seven ethics obligations generally involving lobby-
ing, employment actions and post-employment.?® Fol-
lowing the madel in the Ethics in Government Act, the
OGE director is charged with providing povernment-
wide guidance as to how DAEOs and their agency heads
should implement the EQ. In addition fo recounting
ethics restrictions applicable to the appointees and the
procedural steps for oversight and enforcement, Section
3(a) of the executive order vested waiver authority with
the director of the Office of Management and Budget, in
consultation with the counsel to the president. > Shortly
thereafter, however, a DAEOgram informed agencies
that OMB had anthorized DAEOs of each executive
agency to exercise waiver authority in consultation with
the counsel to the president.’! As a result, DAEOS’ au-
thority grew to include a new authozity - to waive the
ethics pledge requirement for certain executive employ-
ees.

DAEOQs Provide Written Ethics Advice

As part of a program of formal advice to all agency em-
ployees, one of the DAEO’s most critical functions is
to develop and provide counseling on ethics and stan-
dards of conduct. Most ethics restrictions are found in
Sections 202 to 209 of Title 18 of the U5, Code and in
EQ 12,674 as modified by EQ 1_2,731.33 The standard,
found at 5 C.ER. Part 2635, cover the basic ethical obli-
gations of public service, including rules regarding gifts
from outside sources and between employees, conflict-
ing financial interests, impartiality in performing official
duties, outside employment and activities, post-employ-
ment, and misuse of position.* The regulations require
the DAEQ to keep records on advice rendered “when

26) Executive Order 13,430 was Issued on January 21, 2009. For exarmple, registered
lobbylst-appolntees arerequired to ratuse themselves for two years after sppointment
from any partlcular matter lobbled duting the two years prior to appolntmeat, and all
appointees must agree nat to lobby certaln executive branch officials for as long as
Pragident Obarma isin office: Notably, foremer Prasident Clinton required evary sentor
appeintee 16 Hgn a stlcter ethics Pledge, Fot instance, Clinton mandated fve-year
teshrictlons on lobbying on all appairtess, not just lobbyists, as wall as a pesmanetit bar
lrornparticipoting in an activity on behalfof a forelgn government o pofitlea party.
30) Executive Order 13,450, Sec. 3.

21} DAEQgram DO-09-008, “Autiw? Izations Pursant to Section 3 of Executive Order
13490 February 23, 2009. A PAEQgiam Isan OGE memorandur 10 the DAEOS Starting
In January 2011, *0GE Advisories*replaced DAZOgrams.

id.

33) The executive order Is implemanted by regulations at 5 CF.R. 2635,

34) 5 CF.R. 2635, et. seq, standard of Ethical Conduct for Employess of the Executive

Branch.
L

- ¢ommunicate promiptly regarding. admmlstratw
tions. T :

maingdin consistent written " advi emplo

Written records evidencing the facts conveyedb—y

an employee, and limitations and restrictions identified

in the ethics advice given by the DAEQ in response to
those facts, play a vital role in ethics investigations. This
is because OIG investigators and DOJ attorneys rely on
them in prosecution, as may an employee in his or her
defense.

DAEOs Have a Special Relationship with the IG
The federal ethics regulations recognize a special rela-
tionship between DAEOs and IGs. In carrying out their
agency ethics programs, DAEQs are reguired by the
standard to review information developed by the QIG
and other auditors.* The purpose of such review can
be to determine whether there is a need for revising the
agency’s supplemental standard or taking corrective ac-
tion tp remedy actual or potential conflict of interest
situations. Thus, if an OIG audit identifies a recurring
condlict situation unique to the agency, and it is not ad-
dressed by the standard, then the DAEQ might consider
a curative supplemental regulation, If an OIG investiga-
tion finds that an agency contracting officer has violated
the standards by, for instance, purchasing stockin a firm
with which the agency contracts, the DAEO might be
asked by management to recommend appropriate reme-
dial or corrective action.

e

DAEQs are in an excellent position to refer to the
IG allegations of criminal, civil, or administrative eth-
ics viplations that they encounter in their daily work,
including violations of the standard, When employees

35} 5 CF.R, 2638.203(b)(8)
36) 5 C.F.R,2638.203(b)11)
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_ er-all; disclostires made by-an-
‘_an agency “ethics official are not-protscted -

o by an attemey-chent pnvﬂege 37 When agency eniploy-
ées inforin the DAEO of past transgressions, or explain

what prospective mischief they are planning, howéver,
the DAEO is obligated to make sure that “prompt and
effective action” is taken to remedy the potential or ac-
tual violation.® The best thing that the DARO can do
at this point is to refer all information, documértary
and otherwise, to the IG, pursuant to the standards and
the agency’s own regulations. This is because, fivét; the
DAEQ is required to use the services of the agericy’s
OIG, including the referral of matters to and accepfance
of matters from the O1G.% Second, an agency’s intetnal
investigative authority resides with the IG, and the IG
must be given the opportunity to investigate.

DAEOs Refer Investigations to the 16 Through
thae Agency Head

The law regarding the OGE director’s responsibilities
provides that when the OGE director believes an em-
ployee is in violation of a conflict of interest or standard
regulation, he or she may recommend that the agency
head investigate possible violations and take disciplin-
ary action.*® Section 403(a) of the Ethics in Goverririent
Act states that the director has the authority to réguest
assistance {rom the inspector general to conduct ethics
investigations. In these cases, the usnal practice fér an
agency head inreceipt of such a requestis to ask the DIG
to investigate.

This is for two main reasons. Pirst, even tlicugh
the OGE director is anthorized to undertake adrinis-
trative investigations of ethics violations, the Ethics in
Government Act prohibits the director or any designee
from finding that any provision of Title 18 of thé U.S.
Code or any U.S. criminal law has been or is being vio-
lated.*! Most of the ethics rules on which the standards
are based are located in Title 18 U.S.C. Sections 201, ef
seq., and are criminal violations, although rarely pros-
ecuted as such. Accordingly, while an ethics violation
may constitute a regulatory violation, it could also be a
crime and require a criminal investigation. Neither the
OGE director nor agency DAEDs are, or have on their
IMECER 20N,

38) 5CFA, 2638.203(b)9),
30} CRR.2638.203(b)(12),
40} SU.8.C 402(fY2XAMINI). I the ermployee lavolved s the agency head, however, any

such recommendation rust ibe subrnittad 1o the president,
41) 5U5.C 402(f5).
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" those involving government officers and employees.

W atDoesThe 6 investigata?
The !G At aathonzes IGs to conduct criminal, civil, and

- administrative investigations. This broad investigative

authority is the same for the presidentially appointed
IGs generally at the larger departments and agencies,
and agency head-appointed IGs at the generally smaller
“designated federal entities” and “federal entities”

The IGS investigative authority is found in severa)
places in the IG Act. First, Section 2(1) of the IG Act
authorizes I1Gs “to conduct and supervise audits and
investigations relating to the programs and operations
of [their agencies]” Section 7(a) provides that an IG
may receive and investigate complaints or information
from employees about an array of activities. These are
described as acitvities that could constitute, “a violation
of law, rules, or regulations, or mismanagement, gross
waste of funds, abuse of authority, or a substantial and
specific danger to the public health and safety?*

Section 4{d) of the IG Act requires the 1Gs to report
“expeditiously” to the attorney general when they have
reasonable grounds to believe that there is a violation of
federal criminal law. IGs interpret this section to mean
referrals for prosecution. Thus, an IG may, although
may not always choose to, undertake significant inves-
tigative work to determine whether an allegation can be
substantiated before presenting evidence of a violation
of federal criminal law to the DOJ or an assistant U.S.
attorney for prosecution. The attorney general and the
Federal Bureau of Investigation have authority to inves-
tigate any violation of federal criminal law, including
43

To carry out their investigative authority, 1Gs are
given some helpful law enforcement tools. For example,
Section 6{a)(1) of the IG Act permits 1Gs to access all
records, reports, documents, etc., available to the agency
relating to the programs and operations for which the 1G
has responsibility.* 1Gs interpret this section to mean
that anything the agency can access, the IG can access
also, If the agency does not have the material, then the
IG can subpoena it if it is held privately.®® If the record is
in the custody of another federal entity, the IG may not
issue a subpoens, bitt may request and expect to receive
the fnformation. 4
ASUSC App, Sec 7@

43) 28US.C. 535,
44) 5 US.C. App., Sec. 6(a)(1)

45} 5 US.C. App, Sec. 6(a)i4)
46) 5 US.C. App., See. 6{a){3)
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in the confines of the constitutional privilége against
self-incrimination, but, except for. the- Department of
Defense OIG, they cannot subpoena a private’citizen *

to speak with OIG agents.*? Section 6(a)(2) of the IG
Act allows IGs “to make such investigations and reports
relating to the administration of the programs and op-
erations of the applicable establishment as are . . . neces-
sary and desirable’™® As investigations are completed,
IGs may issue reports and make recommendations for
prosecution, administrative discipline, systemic internal
controls, or anything else that would help theagency im-
prove operations, prevent or detect fraud, or save money.

What Constitutes an investigation?

Agency counsel and DAEOs may justifiably assert that
they correctly understand the requirement to refer
criminal allegations to the OIG, and to request approval
to undertake administrative investigations when the
IG decides not to pursue an investigation, The agency
counsel and DAECs also may argue that, based on the
information before them, they cannot always determine
whether an allegation rises to a criminal level or is sim-
ply a management issue. The DAEO or OGC attorney
then might interview witnesses, request documents, and
do other things an IG investigator might do, and later
decide whether to refer to the IG.

This can present problems for an OIG if the allega-
tion is eventually referred to or discovered by the OIG
after an agency lawyer has gathered evidence and talked
with witnesses. The IG investigator may firid witnesses
tainted, documents altered or destroyed, and confidenti-
ality nonexistent. Moreover, agency attorneys gathering
evidence rarely provide the employee the necessary and
proper warnings, and they likely are not as skilled 2t us-
ing the tried-and-true investigative techniques that pro-
fessional law enforcement ernploys. Accordingly, some
agency OIGs have endeavored ta specify in internal poli-
cies exactly what should be referred to the IG and when.
Others use a rule of thurb, such as if the OGC attorney
needs to talk with more than one other person to sub-
stantiate an allegation, then he or she should refer the
matter to the OIG.

———
47} Tha Natlonal Dreferise Author(zation Act {or Fiscel Year 2010, Pub. Law No. 111-84,
enacled on Cctober 28, 2009, at Title X, Subtite D, Sectlon 1042, amended Section 3 of
thelnspector General Act to grant the Defense Department |G testimonial subpoena
authority.

48} 5U.5.C App, Sec 6fa)(2)

On, occaslon, 1G: investigators do.no
tions of administrative ethics vxolatxons

~ sue solely criminal violations, sometimes ‘based on the' .
advice of the U.S. Attorney’s office. In such:cases, if no
one is investigating, the DAEO should be advised at the

right time, so he or she can pursue administrative reme-
dies and inform the director of OGE. This does not mean

that the DAEQ can undertake an investigation on his or

her own, as discussed above, however, without the IG’s ap-
proval. A DAEO may be able to use the IG’ evidence to
recommend administrative action against an employee,

e.g., discipline or counseling. If the issue is one that af- .

fects many agency employees, the DAEO can ensure that
training and written advice address the troublesome is-
sues. ,

It might be hard to determine immediately the ef-
fects of an unexplored allegation of an ethics violation.
At the least, however, failure to deal with such allega-
tions and to administer appropriate discipline when they
are substantiated, runs counter to the purpose of the
Ethics in Government Act and may diminish the overall
ethical culture that DAEOs try to foster. Furthermore,
it could hurt naticnal security and significantly harm
government operations. For example, if an employee in
a “public trust position” commits a certain ethics vio-
lation, and the violation is not taken seriously and in-
vestigated, that employee — and the government - might
not recognize the potential harm until it is too late. The
employee may be encouraged by the lack of oversight to
commit another violation, or lackadaisically or unwit-
tingly create vulnerabilities. A public trust position in-
cludes those involved in policymaking, major program
responsibility, public safety and health, law enforcement,
fiduciary responsibilities, or “other duties demanding a
significant degree of public trust, and positions involy-
ing access to or operation or control of financial records,
with a significant risk for causing damage or realizing
personal gain”*? An employee in such a position is par-
ticularly able to cause harm throigh continued access to
ot control of critical systems, records, and information.
No matter the reason for the possible viclation, failing
to investipate could lead to serious national security
consequerices. Therefore, it is not only in the OIG’s and
agency’s best interest to explore all potential violations,
but also it protects national security.

49) 5CF.R §731.1060).

Journal of Public Inguiry




mingl allegatzons ro the OIG, and
- -.'ta request appmml to undertake

administrative investigations when the IG
decides not fo purstie an investigation”

iGGs Should Cooparate With DAECs
Communications cannotbe a one-way street. The DAEO
is required by regulation to be aware of all ethics infrac-
tions, and must maintain a list of all situations that have
resulted or may result in noncompliance with ethics laws
and regulations.>® This list must be published within the
agency and made available to the public. Thus, the IG
must inform the DAEO of all ethics infractions the IG
has verified to enable the DAEO to fulfill hisor her fégn-
latory obligations.

This does not mean the IG must notify the DAEQ
tmmediately each time he opens an investigation ifwblv-
ing = violation of the standard, nor must the IG advise
the DAEO at any particular point in an investigation.
Nevertheless, the quality standard for federal OIGS {Oc-
tober 2003) state that the OIG “should make a special
and continuing effort” to keep the DAEO infotmed
about CIG activities, including “the results of investiga-
tions and allegations of ethical misconduct where appro-
priate, that relate to the ethics official's responsibiilities
for the agency’s ethics program”>! When an IG irves-
tigation uncovers an ethics violation, the DARG may
serve as a consultant for OIG investigators on techrical
issues of ethics law. OIG investigators and counsel fight
both consult the DAEOQ, within the confines of the Pri-
vacy Act, about what constitutes a violation, whetlier a
violation has cccurred, and what remedy or corrective
action is usual within the agency.

IGs also may refer to DAEO's audit or investiga-
tive findings regarding the agency’s ethics program, e.g.,
which employee grades and classifications are required
to submit financial disclosure forms, which employees
are not receiving their confidential forms or whether an
employee is not filling them out properly or in a timely
manner,

—_—
50) 5 CF.R. 2638.203{bi(5}.

51) Quallty standard for Federal Offires of Inspector General, Prasident’s Councll on
Integrity and Eficiency, October 2003, pp, 30-31.
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2638.204(a). A deputy DAEO in the OIG who is aware
" of the OIG’ special needs and mission can help the

DAEO 1mp1ement the agency’s ethics program. Havinga
deputy DAEG in-house might appear to enhance an IG'
independence. Purther, OIG employees may feel more
comfortable seeking advice from the OIG deputy DAEO
than with the DAEQ, and this comfort may encourage
employees to seek advice, and asa result, have a preven-
tive effect.

The first consideration that an OIG must make in
implementing an agency’s ethics program in-house,
however, is whether this authority is officially delegat-
ed. Based on the regulations, each agency has only one
primary DAEQ and one alternate DAEO, and deputy
DAEBOs must receive their authority through delega-
tion. The DAEQ must keep a list of persons to whom
delegations have been made to provide to OGE upon re-
quest.* OIGs that have deputy DAEQs in-house serving
without a delegation may lack the support of the Ethics
in Government Act.

Second, because of the nature of the DABQ's
duties, OIGs with deputy DAEO functions in the IG

* counsel’ office might risk at least a perceived conflict of

interest. When and if G counsel adopt this role, they
must be cautious. IG counsels may give ethics advice to
IG emplayees, which may provide a “safe harbor” The
regulations state that disciplinary action for violating
ethics rules “will not be taken against an employee who
has engaged in conduct in good faith reliance upon
the advice of an agency ethics official, provided that
the employee, in seeking such advice, has made full
disclosure of all relevant circumstances”®® However, if
an IG counsel were to pive a “safe harbor” opinion to an
IG employee, and that employee relied on the advice to
comimit an act later investigated by the IG, the deputy
DAEO must be careful to recuse himself or herself from
any ensuing investigation. If not, not only could the
investigation be jeopardized, but also the attorney risks
violating rules of professional conduct. Accordingly, the
soundest way to prevent conflicts of interest within the
OIG is for IG counsel not to accept the deputy DAEO
role or to undertake the responsibilities, but limit advice
to informal ethics advice and communicate the limits
of such advice to the employee. Additionally, the IG
counsel deputy DAEO should recuse himself or herself

52) 5 CFR.2638.202(5N13).
53) 5 CFR.2635,107()
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_requlres‘a written opmlon, he or she should refer tto
' the agency’s DAEO. T

Reporting Requirements

Reporting reguirements are imposed on both OIGs and
DAEOQs. In accordance with § U.S.C. App. §402 (b)(2),
the director of OGE, in consultation with the attorney
general and the Office of Personnel Management, pro-

- mulgated regulations pertaining to conflicts of interest

in the executive branch, The regulations require agencies
to notify the QGE director when any matter involving
an alleged violation of federal conflict of interest laws is
referred to the Attorney General in accordance with 28
U.S.C. §535.%% This is usually accomplished by OIG sub-
mission of OGE Forrm 202 (7/94), “Notification of Con-
flict of Interest Referraly’ at the time formal referral is
made to the DOJ. The form indicates that it is to be used
in cases involving possible violation of 18 U.S.C. §203,
205, 207-209 by current or former executive branch em-
ployees. As discussed above, under §4(d) of the IG Act,
0IGs are required to report violations of federal crimi-
nal faw to the attorney general,

QiGs and DAEGs Can Work Together Batter

To summarize, the federal OIG and ethics communi-
ties have flourished, making important contributions to
government integrity. Employees dedicated to ethics js-
sues have earned high degrees of respect and deference
as valued experts within their individual agencies and
as the source of high-level insights at the federal level.
As the DAEOgram discussing the DAEOS' new waiver
authority of the president’s ethics pledge stated, “This
designation reflects the high degree of trust-and confi-
dence with which the experience and professional judg-
ment of the DAEOs is viewed> OIG’s and OGE’s com-
bined efforts and achieverments have been individually
recognized by statutory and executive enhancements to
their responsibilities and authorities, Together, IG coun-
sel and DAEQs can continue to improve government by
adopting or maintaining the following best practices.

54)5 CFR 2638.603(b}
55} DAEOgrarm Do-09-008, Auther zalions Pursuant to Section 3 of €0 13490, Ethics
Commitrnents by Executiva Branth Personnel® Feb, 23, 2009.

cin solve roany problems Wﬁen 1G counsel and DAEOs
build and maintain strong relationsh1ps, _problems
canbe resolved by informal discussion before they

blosgom into full-fledged headachies. IG counsels can
keep DAEOs informed of the progress of relevant ethics
investigations and whether documents and/or testimony
may be requested. For their part, DAEOs can consult
with IG counsel and refer potential ethics violations to
the IG for investigation.

G Counsels & DAEGs Should Do Joint Training
DAEOs are required to provide annual ethics training,
and many IGs present integrity awareness briefings.
Combining the two provides agency employees with the
continuum from ethics education and advice to investi-
gation and prosecution of violations. Such cooperation
fosters a stronger ethical culture, which in turn breeds
employees who care about doing the right thing, wheth-
er the action is guided by a standard or not. IGs can
publish internal Web newsletters highlighting recurring
issues and reminding agency staff of common pitfalls.
DAEQs can write articles for their agency Web and so-
cial petworking sites to make agency employees aware of
current ethics issues. OGE has always graciously invited
1Gs and IG counsels to participate and present at annual

OGE conferences. This cooperation is valuable to every- -

one apd should be continued,

DAEQCs Should Promptly Recument

Ethics Advice

Friction between 1Gs and DAEOs can be avoided when
written records of advice relevant to an allegation are
available. In these cases, disputed testimony about
whether the DAEO's advice indicated the activity was
permitted or prohibited, can be eliminated and potential
for prosecution can be preserved.

DAEQs Should Refer Investigations to the QIG
DAEQs can potentially complicate OIG investigations
if they undertake their own investigations without OIG
approval and before referring allegations to the OIG, By
exposing confidential information, they can inadver-
tently allow wrongdoers to destroy evidence, fabricate
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" IG counsel and DAROS roles are not Jt the same, §o whenf_":‘ o

‘an 1G counsel is confronted with an unusual, cohiphi-
cated, or novel ethics issue that could be referred 1o the
OIG for investigation, he or she should also refer it t5 the
agency DAEQ,

1G Counse Should Consult with DAEGs on
Ethics Investigations

Recognizing that DAEOs are ethics experts, IG counsel
assisting with investigations involving ethics violztions
should consult with and exchange informatiod. with
DAEOs. IG counsel can be a bridge between OIG inves-
tigators and the DAFO. Through training and education
targeting specific problems, IG counsel can furthér the
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OGE FORM 202, PART 1

NOTIFICATION OF CONFLICT OF INTEREST REFERRAL
PART 1: INITIAL NOTIFICATION

(2o be filed by the referring office)

File Part 1 of this form with the U.S. Office of Government Ethics (OGE) upon any referral made to the
U.S. Depattment of Justice (DQO]), putsuant to 28 U.S.C. § 535, involving:
(1) A possible violation under section 203, 205, 207, 208, and/or 209 of title 18, United States Code;
(2) A civil or criminal matter related to the filing or non-filing of a financial disclosure report under
applicable legal authorities (eg, 5 U.S.C. app. § 104 or 18 U.S.C. § 1001); or
(3) A civil matter involving outside earned income under 5 U.S.C. app. § 501 or outside activities under
5US.C. app. § 502.
Submit this form via email to rcferrals@oge gov. OGE will confirm recelpt and notify the referring office of
the OGE tracking number assigned.

1. Federal office referring the matter to the Department of Justice: 2. Date of teferral:

3. Point of contact at the referring office:
| Name: Title:

Telephone: ' Ermnail:

4. Tracking/investigation number assigned by the referting office:

Department of Justice office to which the matter was referred:

[ Jpubic Integrity Section, Criminal Dvision

DU.S-. Attotney (gpeify districd)

DOther DOJ office (gpeafy offce)

OGE use only

OGE FORM 202 {rev. 10/16)




OGE FORM 202, PART 2

NOTIFICATION OF CONFLICT OF INTEREST REFERRAL
PART 2: DISPOSITION OF REFERRAL

(#0 be filed by the referring office)

File Patt 2 of this form with the U.S. Office of Govetnment Ethics (OGE) following the refetral made to the
U.8. Department of Justice (DOJ), pursuant to 28 U.S.C. § 535, after both of the following have occurred:
(1) DOJ has (a) declined prosecution; (b) initiated prosecution ot taken othet legal action that is a matter
of public record; or (c) settled the matter through formal agteement; and ‘
(2) Investigation of the matter has concluded.
Submit this form via email to referrals@oge.gov. OGE will confirm receipt.

1. Federal office referring the matter to the Department of Justice:

2. Point of contact at the referring office:

| Name: | : Title:

Telephone: - Email:

3. Tracking/investigation number assigned by the referring office:

4. OGE tracking number:

I . ttes vol in e matr (/é l Iat ap): .

D 18 U.S.C. § 203 D 18 U.S.C. § 1001 (in connection with financial disclosars or other ethics documents onk)
[ Jisusc.§20s  []5USC. app. § 104 (inancial iscsar)

[ J18Usc.§207 [ ]5U.S.C.app. §501 (ouside carnse ioms

[ hisuscg208 [ ]5U.S.C.app. § 502 ouside v

[ hsuscsa00 [ other (pea:

© OGE FORM 202 (rev. 10/16) ) : ‘ Page 1 of 2
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Disposition of the referral to DOJ:

7. Has there been an adverse finding rear eploye involved related to the Standards of Ethical
Conduet for Employees of the Executive Branch (5 C.F.R. part 2635) or agency supplemental standards of
conduct?

yes (complete boxes 8-12 below) 110 {do not complete the rest of this form)

. If the tesponse in ox : is “ e,’ lete 8-12 belw. _

8. Name and title of the eployee ot formet employee involved:

9. Agency component where the employee/former employee is/was employed:

| 0. as the mlog agcn cons t retie oain th 7. S

@y'es Qno ngknown |

11. Have you elected to attach either a report of investigation or summary?

Ores Oro

12. (oprional) Provide any other information you consider ernent:

OGE FORM 202 (zev. 10/16) ' ' ' Page 2 0f 2




OGEFORM 202, PART 3

NOTIFICATION OF CONFLICT OF INTEREST REFERRAL
PART 3: CONSIDERATION OF CORRECTIVE ACTION

(fa be fiked by the DAEO of the emsploying agency or the DABO's des{gnee)

File Part 3 of this form with the U.S. Office of Government Ethics (OGE) following the referral made to the
U.S. Department of Justice (DOJ), pursuant to 28 U.S.C. § 535, after: all of the following have occurred:

(1) DOJ has (a) declined prosecution; (b) initiated prosecution or taken other legal action that is a matter
of public record; or {c) settled the matter through formal agreement;

(2} Investigation of the matter has concluded; and : ,

(3) The referring office has made an adverse finding regarding the employee involved related to the
Standards of Ethical Conduct for Employees of the Executive Branch ot any agency supplemental
standatds of conduct.

Submit this form via email to referrals@oge.gov. OGE will confirm receipt.

OG use onl _

1. Whether or not action is wartanted, provide the name and title of the agency official who has authority to
take disciplinary or cottection action with regard to the employee involved.

Name: - Title:

2. Has disciplinary or other corrective action been either initiated (2.2, advance written notice issued pursuant

to 5 U.S.C. § 7513) or taken?

yes (deseribe action below, then skip to box 4) no

Describe any disciplinary action or other corrective action initiated or taken:

OGE FORM 202 (rev. 10/16) Page 1 of 2




3. If disciplinary of other corrective action has not been initiated or taken, did the official identified in box 1,
above, actively consider whether such action was watranted before affitmatively deciding not to take action?

yes 0o (explain why not below)

If the response in box 3 is “no,” explain why not:

Mark this box if additional sheets or documents are attached.

DAttachments

4, Name, title and contact information of DAEO or DAEQO’s sie sigg this form:
Name: - Title:

Télephoﬁe: FEmail:

5. I certify that I have exercised due gec i gi.ng the requeted information and that the information
provided in this form is accurate and complete to the best of my information and belief.

Signature Date

OGE FORM 202 (rev. 10/16) Page 2 of 2







Standards of Conduct Summary*

5 CFR Part 2635

A Quick Reference Guide

Subpart

This subpart contains...

A - General Provisions

Provisions on an employee’s basic obligation of public
service and his responsibility to safeguard the public’s trust
by adhering to general principles of ethical conduct as well as
specific ethical standards found in the other subparts.

B — Gifis from Outside
Sources

Standards that prohibit an employee from soliciting or
coercing the offering of gifts. Also prohibits accepting any
gifts from a prohibited source or given because of the
employee’s official position, unless an exception applies.

C - Gifts between
Employees

Standards that prohibit an emplpyee from giving, donating to,
or soliciting contributions for a gift to an official superior and
from accepting a gift from an employee receiving less pay,
unless an exception applies.

D - Conflicting Financial
Interests

Two provisions relating to financial interests. One is a
disqualification requirement and the other is a prohibition on
acquiring or continuing to hold certain financial interests.

E — Impartiality in
Performing Official Duties

Two provisions designed to ensure that an employee takes
appropriate steps to avoid an appearance of loss of
impartiality in the performance of his official duties.

F — Seeking Other
Employment

A disqualification requirement that applies to an employee
who is seeking employment outside the government with

| someone whose financial interests would be affected by

government matters in which the employee participates.

(G — Misuse of Position

Provisions relating to the proper use of official time and
authority, and of government information and resources.

H — QOutside Actiyities

Provisions relating to outside employment, outside activities,
and personal financial obligations of employees.

* This aid is only a summary. When conducting an investigation, always consult the complete set of
laws, rules, and opinions that apply to the particular situation.




Conflict of Interest Statutes®

A Quick Reference Guide
Statute Brief Summary
18 U.S.C. § 201 Prohibits a public official from accepting bribes
Bribery and Gratuities | or gratuities to influence his government actions.
(Only the Department of Justice interprets this
statute.)
18 U.S.C. §202 Defines a special government employee who is a
Definitions | temporary or intermittent employee subject to
special provisions of the conflict of interest
: statutes.
18 U.S.C. § 203 Prohibits an employee from accepting
Representation of compensation for certain representatlons before
Others for the government.
Compensation
18 U.S.C. § 205 Prohibits an employee from prosecuting a claim
Representation of against the U.S. or representing another before the
Others with or without | government in matters where the U.S. is a party
Compensation or has an interestt
18 U.S.C. § 207 Places certain restrictions on an employee’s
Post-employment activity before the government after he leaves
Restrictions federal service.
18 U.S.C. § 208 Prohibits an employee from participating i
Conflicting Financial | government matters that would affect his own
Interests financial interests or the interests of certain other
individuals with whom the employee has ties
outside the government.
18 U.S.C. § 209 Prohibits an employee from being paid by
Supplementation of someone other than the U.S. for doing his
Salary government job.

* This aid is only a summary. When conducting an investigation, always consult the complete set of
laws, rules, and opinions that apply to the particular 31tuat10n




