hi and welcome to an introduction to 18
0:11
USC section 209 and five CFR section
0:15
2635 503
0:18
this presentation is meant to be an
0:20
overview for newer ethics officials and
0:22
for those who want a brief refresh
0:25
I'm Morse Barron an assistant counsel
0:27
and OGE ethics loan policy branch
0:30
provided to provide a roadmap today's
0:33
presentation will be broken into mainly
0:36
two parts
0:37
first I'll discuss section 209 with an
0:40
examination of the elements that that
0:42
constitute a violation of this statute
0:45
then I'll take a similar approach in
0:48
discussing CFR section 2635 503
0:53
I said mainly two parts because at the
0:56
end I'll share a hypothetical exercise
0:58
that I'll go over in more detail in a
1:01
future presentation to give you a sense
1:03
of how both of these Provisions operate
1:05
in practice
1:06
now that we have a road map let's get
1:09
started
1:10
next slide please
1:15
as I mentioned we're going to begin by
1:17
looking at section 209 and it's
1:20
prohibition on supplementation of salary
1:23
next slide please
1:29
so what does section 209 actually
1:31
prohibit
1:33
what I'll do first is I'll give you a
1:35
few seconds to read it before we discuss
1:37
it
1:53
okay in short 18 USC section 209
1:57
prohibits an employee from being paid by
2:00
someone other than the United States for
2:02
doing their official government duties
2:05
and let's look closer we can see that
2:08
there is a payee offense and a pay or
2:11
offense which is described in reference
2:13
to the payee offense
2:16
before we get into the element why do we
2:18
have 209
2:20
historically there became a concern that
2:22
a government employee could have a
2:24
divided loyalty between the government
2:26
and the non-government entity
2:28
supplementing an employee salary
2:32
and even if no actual divided loyalty
2:34
existed there could still be an
2:36
appearance of such a divided loyalty
2:40
the next slide please
2:46
what elements need to be present for a
2:49
209 violation to exist
2:52
first we need an officer or employee of
2:55
the executive branch
2:57
next
2:58
we need this officer or employee
3:01
depending from from receiving a
3:03
contribution to or supplementation of
3:06
salaries
3:07
three the salary of contribution to
3:09
salary must be as compensation for
3:12
services as an employee of the United
3:14
States
3:15
and fourth
3:17
this contribution or salary must come
3:20
from any Source other than the United
3:22
States
3:23
next slide please
3:31
okay for the first element the recipient
3:34
of the payment must be an officer or
3:36
employee of the executive branch
3:39
and Crandon the United States
3:42
the United States Supreme Court held
3:44
that a severance payment made before the
3:46
petitioners entered the government
3:48
service was outside the scope of section
3:51
209 because employment status is an
3:54
element of statute
3:55
therefore the recipient must be an
3:58
employee at the time that the payment or
4:01
payments in question are made
4:04
also officers and employees of
4:07
government-owned corporations are also
4:10
considered to be executive branch
4:12
employees for purposes of 209.
4:15
some examples of these entities
4:18
are Amtrak export import bank and
4:22
Federal Deposit Insurance Corporation
4:25
but what about individuals that have
4:27
been appointed to a government position
4:29
but have not begun service
4:33
in the May 2002 opinion the department
4:36
of Justice's office of legal counsel
4:38
determined that the criminal conflict of
4:40
interest laws apply to appointees when
4:43
the appointee Begins the duties of his
4:46
or her office
4:47
this OC opinion was then discussed by
4:50
OGE in informal advisory opinion O2 X3
4:55
next slide please
5:02
the second element
5:04
right the presence of salary
5:06
or any contribution or supplementation
5:09
of the recipient's government salary
5:13
courts have said can be anything of
5:15
monetary value
5:16
whether in the form of cash or in-kind
5:19
payment
5:20
and the payments can be periodic or one
5:24
lump sum for this element
5:27
next slide please
5:33
okay so the third element the
5:35
compensation must be for the individual
5:38
Service as a government employee
5:41
although not found explicitly in the
5:43
language of the statute itself the DC
5:45
circuit held in United States the
5:48
project on government oversight that
5:50
intent is a necessary element of the
5:53
statute
5:54
so there must be a direct linkage
5:57
between the thing of value paid and the
6:00
essential services rendered by the
6:02
employee
6:03
for example in OGE and formal advisory
6:07
opinion 81 X31
6:10
OGE determined that the receipt of a
6:12
bequest by agency employees in a former
6:16
agency patrons will did not violate 209
6:20
because there was no direct linkage
6:22
between the bequest and the services
6:24
rendered by the employees of the agency
6:29
next slide please
6:36
and for the fourth element The Source or
6:39
payer must be someone outside the
6:42
federal government
6:43
if Source means any person or
6:46
organization
6:48
the statute also only looks at the
6:51
direct source of the payment
6:53
so even if the funds could be traced
6:55
back to a source outside of the federal
6:57
government there will be no 209
6:59
violation if the government is the one
7:02
actually paying the recipient
7:04
an example of this principle is the
7:07
payment of a royalties under the federal
7:09
technology transfer Act
7:11
under the act the government is required
7:14
by law to pay an employee a certain
7:17
percentage of royalties that the agency
7:19
receives from any licensing agreement
7:21
for an invention that was created by one
7:24
of their employees
7:26
because the payments are received by the
7:28
government and then paid by the
7:30
government to the employee there is no
7:33
209 violation
7:36
next slide please
7:42
so as an Ethics official what can you
7:45
look out for
7:46
one common scenario that would suggest a
7:49
violation of 18 USC section 209 is where
7:52
you have a payment
7:54
to a government employee
7:56
from someone who has business before the
7:58
employee agency and the payment was not
8:01
made as part of some established policy
8:06
next slide please
8:12
as you can see from this slide there are
8:14
numerous exceptions to section 209's
8:17
General prohibition
8:18
though I won't go into detail on these
8:20
today I will point out a couple
8:23
and a you'll see the payment from state
8:26
and local governments have an exception
8:29
and it's c
8:31
special government employees
8:33
in uncompensated employees
8:35
also have an exception
8:38
fall under an exception
8:40
should the fact suggest that an
8:42
exception might be applicable and you
8:44
have questions I encourage you to reach
8:46
out to your desk officer
8:49
next slide please
8:56
now what resources are available to you
8:58
on 209
9:00
oge's most thorough guidance on section
9:02
209 remains Dale Graham do 02-16
9:07
[Music]
9:09
another resource is oge's annual
9:11
prosecution surveys which typically
9:13
includes several cases involving
9:15
violations of section 209
9:18
you can also review the Department of
9:20
Justice olc opinions for additional
9:23
assistance
9:24
and the court cases I mentioned as well
9:28
finally your desk officers are always
9:30
available to answer questions as they
9:33
arise
9:35
now before we move on to 503 I want to
9:37
point out that you must make a
9:39
determination of whether you think there
9:42
is a real potential for a 209 violation
9:45
based on a totality of the circumstances
9:48
however you are not determining whether
9:51
you think 209 will be violated but only
9:55
whether there is a real possibility
9:57
and if there is as a provider of
10:00
perspective and prudent guidance you
10:02
must direct the employee to reject the
10:04
payment
10:07
next slide please
10:13
now let's move to 503.
10:17
the big difference between 209 and 503
10:19
has to do with when a thing of value a
10:23
payment is received
10:25
if a payment is received before
10:27
government service
10:28
18 USC 209 does not apply
10:32
but we have a regulatory provision at 5
10:36
CFR 2635 503
10:40
next slide please
10:45
first why do we have this regulatory
10:48
provision
10:49
well this is what OGE said in the
10:51
preamble to the proposed rule
10:54
and I'll read
10:55
an extraordinary payment from a former
10:58
employer received prior to beginning
11:00
Federal service raises a legitimate
11:02
concern investing appearance that the
11:05
employee may not actually may not act
11:07
impartially in particular matters to
11:10
which the former employer is a party or
11:12
representative party
11:14
the disqualification requirements that
11:16
will be imposed by 2635 503 is intended
11:20
to address those apparent issues
11:24
next slide please
11:30
before we get into the prohibition
11:32
itself
11:33
let's examine who was covered by the
11:36
prohibition
11:38
you can see the three elements that you
11:40
must meet for the prohibition to apply
11:43
the first 503 applies only to payments
11:47
received prior to government employment
11:49
this is prior to the individual
11:51
beginning the duties of the position
11:54
which may sound familiar from our
11:56
discussion on 209
11:59
now the three elements
12:01
first and likely the easiest in your
12:04
analysis is that the individual must
12:06
have received a thing of value worth
12:09
more than ten thousand dollars
12:11
next the thing of value must be given on
12:15
the basis of a determination made after
12:17
it became known that the individual was
12:20
considering or had accepted a federal
12:22
position
12:25
former employer determined it would give
12:27
a payment to an employee if it was
12:29
determined prior to the government
12:31
employee being considered for government
12:33
employment or if the former employer
12:36
decided to give the payment and didn't
12:39
know the individual was seeking a
12:40
government position
12:42
503 does not apply
12:46
I will also note that former employer is
12:49
broadly construed to include any person
12:52
with which the employee served as an
12:54
officer director trustee
12:58
the general partner agent attorney
13:01
consultant employee and even contractor
13:07
now the third element is likely the most
13:09
complicated so let's look at that in
13:12
more detail
13:14
next slide please
13:20
the big thing to remember with this last
13:23
element is determining whether the
13:25
program is established
13:27
if the program is established the
13:29
prohibition in 2635 503 generally does
13:34
not apply
13:35
OGE explains that a program is
13:38
established if it meets one of the
13:41
following
13:43
if it is in writing
13:45
which can be a corporation bylaws a
13:48
contract or other written forms
13:50
or if there is a history of similar
13:54
payments made to others not entering
13:56
government
13:59
now that we understand when an employee
14:01
is subject to the prohibition in 503
14:05
let's take a look at that prohibition
14:07
itself
14:09
slide please
14:15
so this is actually pretty simple
14:17
the employee may not participate in a
14:20
specific party matter if the former
14:22
employer is a party or representative
14:25
party
14:27
and the prohibition runs for two years
14:30
from the date the payment is received
14:33
this is different from paragraph two of
14:35
the ethics pledge and executive order
14:38
13989 which runs for two years from the
14:42
employee's date of appointment just of
14:44
the note
14:46
next slide please
14:55
before we wrap up 503
14:58
there is Authority for the head of an
15:00
agency to wave 503 if he or she finds
15:04
that the amount of the payment was not
15:06
so substantial as to cause a reasonable
15:09
person to question the employee's
15:11
ability to act impartially
15:14
if you have any questions on this or any
15:17
other part of 503 I encourage you to
15:19
reach out to your desk officer
15:23
next slide please
15:31
now that we have gone over the elements
15:33
of 209 and 503
15:35
as I mentioned in the beginning
15:37
this is a hypothetical that I will
15:39
examine in another presentation soon to
15:43
show how 209 and 503 operate in practice
15:48
I'll read it
15:50
an individual is soon entering
15:52
government service and her current
15:54
employer has a policy of giving
15:56
Severance payments to the party
15:57
employees
15:59
with these payments being based on a
16:01
formula that factors in the years the
16:03
employee spent with the company and the
16:06
compensation the employee received in
16:08
her final year with the company
16:10
the company will pay Severance to an
16:13
employee who goes on to work for the
16:14
federal government
16:16
the employee is going to work for the
16:18
Department of Homeland Security
16:20
and the approximate value of the payment
16:22
is sixty thousand dollars
16:25
the current employer a DHS contractor
16:28
knows that the individual intends to
16:30
work for the executive branch but does
16:33
not know in which department or agency
16:36
so I wanted to share this in case you
16:39
wanted to analyze it yourself uh ahead
16:42
of my future presentation
16:46
next slide please
16:52
I'd like to say thank you for watching
16:53
and I hope this has been helpful
16:56
if you have questions when you are
16:57
addressing the 209 or 503 question
17:00
please feel free to contact your desk
17:02
officer who will be happy to help again
17:05
thank you
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hi and welcome to this follow-up to the
0:08
ieg's introduction to 18 USC 209 and
0:12
5cfr 2635 503 in this video we'll go
0:18
over a hypothetical scenario to see how
0:20
209 and 503 operate in practice
0:23
I'm Morris Barron an assistant counsel
0:26
in oge's ethics law and policy Branch
0:29
let's get started next slide please
0:36
this is our hypothetical I'll read it an
0:39
individual is entering government
0:40
service and her current employer has a
0:43
policy of paying out Severance payments
0:45
to departing employees based on a
0:47
formula the fact is in the years the
0:49
employee spent with the company and the
0:51
compensation of the employees final year
0:54
with the company
0:55
the company will pay Severance to any
0:57
employee who goes to work for the
0:59
federal government
1:00
the employee is going to work for the
1:02
Department of Defense and the
1:04
approximate value of the payment is
1:06
sixty thousand dollars
1:08
for an employer knows that the
1:10
individual intends to work for the
1:11
executive branch but does not know in
1:14
which department or agency finally the
1:18
individual's current employer is a DOD
1:20
contractor
1:21
next slide please
1:26
before we analyze the scenario we just
1:28
read I want to remind you that 209 is an
1:31
intent-driven crime
1:33
intent is the only thing that
1:34
distinguishes an innocent payment for
1:37
services provided in one's private
1:39
capacity and having nothing to do with
1:41
government work
1:42
from a payment for one's government
1:44
services
1:45
you must make a determination of whether
1:47
you think there is a real potential for
1:49
a 209 violation based on the totality of
1:53
the circumstances
1:54
however you are not determining whether
1:56
you think 209 will be violated but only
1:59
whether there is a real possibility and
2:02
if there is as a provider of prospective
2:04
and prudent guidance you must direct the
2:07
employee to reject the payment
2:09
now let's refresh ourselves on the
2:12
elements for 209.
2:14
next slide please
2:20
as we keep in mind the hypothetical we
2:23
read the question we need to answer is
2:25
if the severance payment was to be paid
2:27
out in installments during the
2:29
individual's government service
2:31
should you advise the employee that he
2:34
or she may accept the installment
2:35
payment and why
2:38
so with this let's look at the elements
2:40
for a 209 violation
2:42
first
2:44
we just stated that the payments would
2:46
be received during government service
2:48
so that means we have an officer or
2:51
employee of the executive branch
2:53
second this government employee will
2:55
receive something of value specifically
2:58
approximately sixty thousand dollars
3:01
next and number four on the slide the
3:04
cash will come from a source other than
3:06
the United States since we know it's
3:08
coming from the former employer
3:11
we now have three of the four elements
3:14
met but when we look at the last element
3:17
number three on the slide
3:19
is this Severance payment in fact
3:21
compensation for services as an employee
3:24
of the United States
3:26
to figure this out let's look to some of
3:29
the factors discussed in OGE and formal
3:32
advisory opinion 02 X4 which you may
3:36
want to have available as we go through
3:38
the factors
3:39
and it's still oge's most comprehensive
3:42
guidance on 209
3:45
so let's get going
3:47
all right in this instance
3:49
it is not the expressed intent of the
3:51
payer to compensate for government
3:54
service
3:55
rather the company is paying based on
3:57
the formula of past service to the
4:00
company
4:00
and final year of service
4:04
next
4:05
what about the ability to influence
4:08
well the employee would potentially
4:10
being a petition in a position to
4:12
influence the government on behalf of
4:14
the payor but we would need more facts
4:16
here
4:17
the company does not know the employee
4:19
would be in the in the position
4:21
because the company does not know that
4:24
the employee is going to the Department
4:26
of Defense
4:28
let's look at it as another Factor
4:31
is there a substantial relationship
4:33
between DOD and the former employer
4:36
the answer is yes does the current
4:39
employer is a DOD contractor
4:43
and the next Factor is the payment being
4:46
given to the employee because of his or
4:48
her official government position
4:50
at least not solely because of the
4:53
official position
4:54
since the payment is given because of
4:56
their service to the company and the
4:59
decision to go into the federal
5:00
government
5:02
let's take a look at another Factor
5:05
which is whether the payor is a is a
5:07
government employee
5:09
which can sometimes point to it being a
5:11
gift
5:12
however here the payer is a former
5:14
employer not a federal employee
5:18
next
5:19
the circumstances do indicate that the
5:22
payment is motivated at least partially
5:25
by by desire other than to compensate
5:28
the employee for government service
5:31
the payment here is provided to
5:33
compensate the employee for past service
5:35
to the company
5:36
but it only compensates individuals who
5:39
go into a federal government position
5:42
let's look at the next Factor
5:45
similar payments are not made to
5:48
non-federal employees
5:49
as we just mentioned the company's
5:52
policy only compensates individuals who
5:55
go into a federal government position
5:58
and the last Factor we'll look at
6:01
is we'll consider we'll consider
6:05
another Factor will look at states that
6:07
an attempt to compensate for government
6:09
services cannot be inferred from a bona
6:12
fide award for public service
6:14
however difference payment here is not a
6:18
bona fide public service award
6:21
so what do we take from this information
6:25
some of the factors do point to the
6:27
payment potentially being for government
6:29
service
6:30
however the company is saying that it is
6:33
paying the leaving employee for past
6:35
service
6:36
but
6:37
the former employee will only do this
6:39
when the leaving employee goes into the
6:42
federal government
6:45
so
6:46
there are indications that the severance
6:49
payment is for past service to the
6:51
company
6:51
but it is also true that the payment
6:54
would not be provided but for the
6:56
employee's decision to go into Federal
6:58
service specifically
7:01
under these circumstances
7:03
ode and olc have stated that the
7:05
individual may not accept the payment
7:08
it is just not possible to ensure that
7:11
the true nature of the payment is to
7:13
compensate the individual for past
7:15
service to the company and not future
7:18
government service
7:20
the 209 analysis here is largely
7:23
dictated by the fact that similar
7:26
payments are not made to non-federal
7:28
employees
7:30
again you can find these factors
7:32
discussed in OGE informal advisory
7:35
opinion O2 X4
7:39
next slide please
7:45
now let's look at 503
7:48
as you can see on the slide in this
7:51
instance the severance is paid out
7:53
before the individual starts government
7:55
service which puts us in 503 territory
7:59
next slide
8:06
as we look at the hypothetical again our
8:08
question here is if the approximately
8:11
sixty thousand dollar service payment
8:13
was to be paid out before the individual
8:15
starts government service with the
8:18
payment qualify as an extraordinary
8:20
payment under 26.35 503
8:24
why or why not
8:26
next slide please
8:33
here we have the elements for who is
8:36
covered by 2635 503
8:40
number one an individual who is
8:42
receiving an item with a value greater
8:45
than ten thousand dollars in this
8:47
instance we have an approximately sixty
8:50
thousand dollar Severance payment
8:53
number two
8:54
in our hypothetical the company knows
8:57
that the individual is going to work for
8:59
the executive branch
9:01
and note that for this element it is not
9:03
necessary that the company know which
9:05
agency
9:06
so this element is satisfied as well
9:11
what about the third element
9:13
is the company's Severance program
9:15
established
9:17
next slide please
9:24
as you may remember
9:25
established means the program is in
9:28
writing or there is the history of
9:31
similar payments made to others not
9:33
entering government
9:35
let's look at number two first
9:37
the company policy does not have a
9:40
history of similar payments made to
9:42
others not entering the government
9:44
we know this because the company's
9:46
policy only compensates individuals who
9:49
go into a federal government position
9:52
but let's now look at number one
9:55
it's possible that the severance policy
9:57
may be in writing
9:59
we just don't know because there's not
10:01
enough facts provided in the hypo
10:04
so in this situation you will need to go
10:07
gather more facts on this point in order
10:10
to determine what in order to determine
10:11
whether the policy is in writing
10:14
if it is in writing the policy would be
10:17
considered established and the employee
10:19
would have no 503 restriction
10:23
next slide please
10:29
we have reached the end and I want to
10:31
thank you for watching
10:32
I hope this has been helpful and that
10:35
you feel better prepared to analyze the
10:37
next 209 or 503 issue you come across
10:41
if you have questions when you are
10:43
addressing a 209 or 503 situation please
10:46
feel free to contact your desk officer
10:48
who will be happy to help you again
10:51
thank you
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