hello my name is margaret stylis duken
0:07
and i will be presenting today
0:09
on subsection 2635
0:13
702
0:14
the use of public office for private
0:16
game
0:18
there is a lot to cover in this one
0:19
little sub section
0:21
so i will try to be as concise as
0:23
possible
0:24
next slide
0:31
first we should identify why subsection
0:34
2635 702 is so important
0:38
known colloquially as subpart g
0:41
the public office for private gain
0:43
regulations are located within subpart g
0:47
of the standards of conduct
0:49
next slide
0:57
subpart g is vital to preserve public
1:00
trust of government
1:02
the subpart g regulations
1:04
were developed to ensure that public
1:07
servants perform their jobs in the
1:09
interest of public
1:10
service after all we want to ensure that
1:14
our public officials are acting in the
1:16
interests of the wider democracy
1:18
and not just their own interests
1:21
next slide
1:29
as you can see sub-par g covers a lot of
1:31
ethics issues
1:33
it is intended to cover a variety of
1:35
ways the public servants can misuse
1:38
their
1:38
positions of course public officials can
1:42
misuse their positions in many different
1:44
ways
1:45
from mishandling non-public information
1:48
to misusing government resources
1:51
but today we will only be focusing on
1:54
702
1:55
use of public office for private gain
1:59
next
2:06
slide 2635
2:09
702 starts at the general standard for
2:12
the public office for private gain
2:14
regulations
2:15
as you can see here the regulation
2:18
specifically states that a federal
2:20
employee shall not use his public office
2:23
for
2:24
one themselves
2:26
two endorsement of any private business
2:28
or service
2:29
or three for the benefit of their
2:31
friends relatives or persons they are
2:33
affiliated with
2:36
note that this regulation is fairly
2:38
general in its application
2:40
the specific prohibitions set forth in
2:43
paragraphs a through d of section 702
2:46
apply this general standard
2:48
but they are not intended to be
2:50
exclusive or limit the application of
2:52
the section
2:54
next slide
2:59
this means that while the sub-section
3:01
sub-sections that we will be discussing
3:03
in this slide show will provide specific
3:05
examples of how the regulations should
3:07
apply
3:09
we should not assume that the
3:10
application of 702 is limited by these
3:12
scenarios
3:14
as you will see the world is possibly
3:16
using one's public office for private
3:18
gain is endless
3:20
next slide
3:28
keeping in mind how broadly subsection
3:30
702 applies here in this presentation
3:33
three main takeaways
3:36
first as we've already noted the
3:38
application of 702 is broad
3:42
second and we'll get into this further
3:44
during our presentations
3:46
subsection 702 issues are constantly
3:48
evolving
3:50
third there are some key issue areas
3:53
where subsection 702 frequently arises
3:56
and you should proceed with caution when
3:58
handling ethics issues related to those
4:00
matters
4:02
next slide
4:09
of course we will need a roadmap as we
4:11
navigate our way through the worlds of
4:13
702
4:15
the displayed list shows the upcoming
4:17
order of our presentation
4:19
please note that in the interest of time
4:22
we will not be covering subsection 702 e
4:26
next slide
4:34
our first stop is 702 a
4:36
inducement or coercion of benefits
4:40
the basic framework of 702 a is that it
4:43
prohibits government employees from
4:45
using their public office to get someone
4:47
to give them a benefit
4:50
an inducement is getting someone to give
4:52
you a benefit in exchange for something
4:54
whereas a coercion is pressuring someone
4:57
to give you a benefit
4:59
702a covers both induced and coercion
5:03
next slide
5:12
let's look at some examples
5:14
please take a moment to review the
5:15
examples on the screen
5:33
here we have a scenario in which amanda
5:35
is an employee of the fcc
5:38
amanda's mother has a retirement account
5:40
through big bank
5:42
unfortunately big banks seems to have
5:45
lost some of amanda's mother's funds
5:48
amanda is now trying to get that money
5:49
back for her mother
5:52
she resorts to using her sec position
5:54
for her mother's benefit
5:57
amanda first introduces big bank to
5:59
induce his big bank to restore her
6:01
mother's account by assuring the big
6:03
bank manager that she can make make sure
6:05
big bank's sec audit next year goes
6:08
smoothly
6:10
essentially amanda's offering to
6:11
exchange the government benefit
6:13
an easy scc review in exchange for money
6:18
amanda also coerces big bank by warning
6:21
the president that she could use her sup
6:23
position to make things very difficult
6:26
for the company
6:27
this is coercion
6:30
next slide
6:38
here are some further examples of
6:40
inducement coercion but for a
6:42
non-financial benefit
6:44
please take a moment to review
6:56
in this case we have vidya who is a
6:59
senior ethics official with the
7:00
department of commerce
7:02
video's friend justin seems to have run
7:04
into some trouble using his commerce
7:06
computer to mine bitcoin
7:09
fortunately for justin video has stepped
7:11
in to try to save justin's job
7:15
similar to amanda zydia is using her
7:17
position as a senior ethics official
7:20
to both induce and coerce justin's
7:23
manager to allow justin to keep his job
7:27
vidya induces justin's manager by
7:29
invoking her senior ethics position in
7:32
order to convince the manager that
7:34
justin has not committed any ethics
7:36
violations
7:38
nvidia also coerces justin's manager by
7:41
warning him that he could face
7:42
consequences for firing justin
7:45
next slide
7:52
next we will cover the appearance of
7:54
government sanctions
7:56
keep in mind this subsection is
7:58
primarily concerned with appearance
8:00
concerns
8:01
namely whether it appears that the
8:04
government has sanctioned a personal
8:05
activity
8:07
next slide
8:15
take a moment to read the examples on
8:17
this slide
8:35
we have two examples on this slide
8:38
first we have carl with the department
8:40
of treasury
8:41
carl's friend mario has asked carl to be
8:44
a reference on mario's personal loan
8:46
applications
8:48
carl can be a reference for mara's
8:50
personal loan application
8:52
but he may not refer to his position
8:54
with treasury
8:56
one major takeaway from carl's example
8:59
is the requirement to avoid referring to
9:01
a federal position in order to support a
9:04
personal reference
9:05
this can often be tricky
9:07
as we can assume that big bank may ask
9:09
across profession and title on mario's
9:12
loan application
9:15
our next example malcolm is an astronaut
9:18
from nasa
9:19
malcolm loves both his job and animals
9:23
so much so that he regularly volunteers
9:25
with his local animal shelter
9:28
while promoting a fundraiser for the
9:30
animal shelter
9:31
malcolm supposed to introduce himself as
9:34
a nasa astronaut that loves animals
9:38
malcolm's example is a bit more
9:39
clear-cut
9:41
malcolm cannot reference his position
9:43
with nasa while fundraising for the
9:45
animal shelter
9:46
as it may appear that nasa sanctions the
9:49
animal shelters activities
9:52
next slide
9:59
my next example involves a scenario i'm
10:01
sure many ethics officials are familiar
10:03
with
10:04
folks
10:05
please take a moment to read the example
10:24
here we have a scenario in which
10:26
christine is a senior u.s attorney
10:29
christine's friend julia is writing a
10:32
book
10:33
julia has asked christine to help her
10:35
with the book by writing an introduction
10:38
and participating in julia's book tour
10:41
christine is free to write the
10:43
introduction to julia's book
10:45
but she may not reference her title
10:47
position or government role in the
10:49
introduction
10:52
similarly christine may join julia on
10:54
her book tour but she cannot reference
10:57
her government position while doing so
11:00
next slide
11:10
we are now moving on to an issue that
11:12
often comes up in the context of
11:13
government sanctions
11:15
letters of recommendation
11:18
keep in mind that letters of
11:19
recommendation appear within the 702 b
11:22
subsection
11:24
they do not have their own subsection
11:28
as the slide says
11:30
an employee may sign a letter of
11:32
recommendation
11:33
using their official title
11:35
in response to a request for a
11:37
recommendation or character reference
11:40
based upon personal knowledge of the
11:42
ability or character of an individual
11:45
with whom they have felt
11:47
in the course of federal employment
11:49
or whom they are recommending for
11:51
federal employment
11:53
next slide
12:01
here are some letters of recommendation
12:03
examples involving emily from the
12:05
department of justice
12:07
please take a moment to review the slide
12:28
in these examples emily directly
12:31
supervised max as an intern but she did
12:34
not directly supervise ahmed
12:37
note that emily may write a letter
12:39
recommendation for max
12:41
as she has firsthand knowledge of his
12:43
ability and character after she
12:45
supervised him as an intern
12:48
emily may use doj letterhead and
12:51
reference her doj position in the letter
12:53
for max
12:55
however emily cannot write the same
12:58
letter of recommendation for ahmed as
13:00
emily did not supervise ahmed directly
13:04
emily may write her letter of
13:05
recommendation for ahmed but she cannot
13:08
reference her doj position or title
13:11
nor may she use doj letterhead
13:15
next slide
13:23
here are some helpful resources for
13:25
tackling government sanction issues
13:29
legal advisory 1408 is particularly
13:32
helpful when evaluating instances of
13:35
government sanctions
13:37
this list advisory outlines factors that
13:40
help determine whether there is or is
13:42
not government sanction of an outside
13:44
activity
13:47
be sure to use this legal advisory when
13:49
assessing whether an outside activity
13:52
appears to have been unethically
13:53
sanctioned
13:54
by a government employee
13:57
next slide
14:05
we are now moving on to endorsements
14:08
under 2635
14:10
702 c
14:13
please note that while the application
14:15
of the endorsements regulation is broad
14:18
it has two key exceptions
14:21
endorsements are allowed one
14:24
in furtherance of statutory authority to
14:26
promote products
14:27
services or enterprises
14:30
or two
14:31
as documentation of compliance with an
14:34
agency's requirement
14:36
or for recognition for treatment in
14:39
support of the agency's mission
14:43
this second exception specifically
14:45
applies in instances where private
14:47
companies have complied with government
14:49
restrictions or regulations
14:52
fda approval is a common example of this
14:56
next slide
15:05
here are some examples of endorsements
15:08
please review the examples
15:32
in these examples we have brendan from
15:34
tsa
15:36
brendan is responsible for running the
15:38
tsa social media account
15:42
in the first example the vagabond
15:44
suitcase company has asked brendan if he
15:47
can advertise their suitcases on tsa's
15:50
social media accounts
15:52
brendan cannot advertise for vagabonds
15:54
on tsa's social media accounts
15:57
as would be considered an endorsement of
15:59
a private company
16:02
in the second example brendan's
16:04
supervisor has asked brendan to publicly
16:07
share information
16:08
about which suitcase brands have been
16:10
approved for carry-on luggage
16:13
note the differences between these two
16:15
examples
16:16
brendan cannot advertise for a specific
16:19
suitcase company on tsa's social media
16:21
accounts
16:22
but he can note which suitcase companies
16:25
satisfy tsa security requirements
16:29
next slide
16:39
finally we have 2635 702 d
16:43
which is essentially a cash flow
16:45
provision
16:46
702 d relies heavily on the 2635
16:50
502 reasonable person standard
16:54
additionally 702d
16:57
prohibits the misuse of an employee's
16:59
position for another's financial benefit
17:02
in scenarios where imputed interest
17:05
under 18 usc 208 may not apply
17:10
next slide
17:19
please take a moment to review the
17:20
examples involving 702 d on this slide
17:39
here we have an example involving
17:41
michelle from the department of energy
17:44
michelle's childhood friend laura owns a
17:46
solar panel company
17:48
and she's applied for a government
17:50
contract with the department of energy
17:54
michelle should not award laura's solar
17:56
panel company a contract as she would be
17:58
using her position as a contract
18:00
specialist with the department of energy
18:03
for laura's financial interests
18:06
note that even though laura's financial
18:08
interests are not imputed to michelle
18:10
under 18 usc 208
18:13
michelle is still prohibited from acting
18:15
in her friend's financial interest
18:18
next slide
18:19
[Music]
18:26
here we have another example involving
18:28
gene and their cousin patrick
18:31
please take a moment to review the
18:32
example
18:49
jane is a patent officer at the u.s
18:52
patent and trademark office
18:55
patrick has developed a 3d fast machine
18:58
and applies to pat in his invention
19:01
dean reviews patrick's patent
19:03
application and chooses to award it
19:06
jane's decision to award patrick's
19:08
patent is also in violation of 2635 702
19:12
d
19:14
note that intellectual property is
19:16
considered a financial interest
19:19
and although patrick is gene's relative
19:22
patrick's financial interests are not
19:24
imputed to gene
19:25
under 18 usc 208
19:28
this is another way the 2635-702-d
19:32
can prohibit the misuse of one's public
19:35
office for private gain of a relative
19:38
even if that relative financial
19:40
interests are not included to the
19:41
government official
19:43
under 18 usc 208
19:46
next slide
19:54
this slide is a quick recap of the
19:57
subsections and examples we've reviewed
19:59
thus far
20:01
i've included references to each example
20:03
to try to jog your memory of the various
20:05
scenarios
20:08
next slide
20:16
for the next two slides i want to cover
20:18
subjects in which the 702 regulations
20:21
frequently apply
20:23
social media and fundraising
20:25
and you already saw these two subjects
20:27
frequently come up in the examples in
20:29
our slideshow
20:31
these are important topics that og
20:33
receives a lot of feedback on and they
20:35
involve cutting-edge legal issues
20:38
these slides are intended to provide
20:40
additional references for 702 issues
20:44
in the case of social media
20:46
legal advisories la 1503 and la 2109 are
20:51
particularly helpful
20:54
la 1503 is specifically written to cover
20:57
ethics issues that may arise in the use
21:00
of employees personal social media
21:02
accounts
21:04
for example if you have a scenario in
21:06
which an employee has displayed their
21:08
government position for their government
21:10
position on their personal social media
21:12
account
21:13
then this would be the legal advisory
21:14
for you
21:16
la 2109 was written in response to an
21:20
agency's request to use employees
21:22
personal social media accounts for an
21:24
advertising campaign
21:27
as you can imagine there were many 702
21:29
issues that arose in relation to this
21:32
proposal
21:34
next slide
21:41
and in cases involving fundraising i
21:44
highly recommend that you check out
21:45
legal advisories
21:47
la 1901
21:49
and la 2007
21:52
la 1901 was written in response to
21:55
ethics issues that arose during the
21:58
prolonged government shutdown in 2019.
22:01
this list advisory discusses what ethics
22:04
issues may arise
22:05
for federal employees during a lapse in
22:08
funds
22:10
for example we had many issues arise
22:12
involving crowd sources fundraising for
22:15
federal employees that were furloughed
22:17
obviously such fundraising was
22:19
contingent upon their federal employment
22:21
at the time
22:23
this legal advisory addresses many of
22:26
the crowdsourced fundraising issues that
22:28
affected federal employees during the
22:30
government's shutdown
22:33
la 2007 covers a variety of issues that
22:36
employees may encounter when they're
22:38
involved in crowdsourced fundraising
22:40
such as gofundme campaigns
22:43
importantly this legal advisory explains
22:46
that it is very risky for federal
22:48
employees to engage in crowdsourced
22:50
fundraising
22:52
we strongly recommend that federal
22:54
employees consult with their ethics
22:56
officials before participating in
22:58
crowdsourced fundraising
23:01
next slide
23:09
finally we will conclude with our main
23:11
three takeaways from this presentation
23:14
if nothing else i hope you come away
23:16
from understanding these main components
23:18
above subsection 702
23:21
first the application of subsection 702
23:25
is intended to be broad
23:27
there are many ways that employees may
23:29
use their public office for private
23:31
gains
23:33
second 702 issues are a moving target
23:37
available legal guidance may not cover
23:39
all possible scenarios
23:42
and three
23:43
certain activities create greater risk
23:46
for 702 violations
23:48
especially social media and fundraising
23:51
proceed with caution when handling such
23:54
ethics issues
23:56
next slide
24:05
thank you so much for joining me today
24:07
and i hope you came away with a deeper
24:09
understanding of subsection 702


hello my name is Margaret Silas Buchan
0:04
and we will now be debriefing on my
0:07
presentation covering 2635 702 use of
0:11
public office for private name
0:14
next slide
0:20
first let's revisit our 2635 702 roadmap
0:26
this gives a run-through of the topics
0:28
we already covered
0:30
we'll quickly recap we covered
0:33
inducement or coercion of benefits under
0:36
2635 702a
0:39
appearance of government sanctions under
0:41
2635 and 702 B
0:45
endorsements under 2635 702 C
0:50
and performance of official duties
0:52
affected in private interest under 2635
0:55
702 d
0:57
next slide
1:02
let's also quickly revisit the three
1:04
main takeaways that I laid out in the
1:06
main presentation
1:08
so we recap we want to remember that one
1:11
the application is set 2635 702 is
1:16
intended to be Broad
1:18
as there are many ways that employees
1:20
may use their public office for private
1:22
gain
1:23
two 702 issues are a moving Target
1:26
available legal guidance may not cover
1:29
all possible scenarios
1:31
and three certain activities create
1:34
greater risk for 702 violations
1:37
especially social media and fundraisers
1:40
next slide
1:48
we will first be revisiting the
1:51
inducement or coercion of benefits
1:53
regulations
1:54
2635 702 a
1:58
this is a reminder federal employees are
2:01
prohibited from inducing full coercing
2:03
another person including a subordinate
2:07
to provide any benefit Financial or
2:09
otherwise to themselves are friends
2:11
relatives or affiliates
2:14
next slide
2:19
let's revisit our example with video
2:21
injections
2:23
in this case we have video who is a
2:25
senior ethics official with the
2:27
Department of Commerce
2:28
City's friend Justin seems to have run
2:31
into some trouble using his Commerce
2:33
computer to mine Bitcoin
2:35
fortunately for Justin Lydia has stepped
2:38
in to try to help save his job
2:41
Lydia is using her position as a senior
2:43
ethics official to both induce and
2:46
coerce Justice manager to allow Justin
2:48
to keep his job
2:51
in the first example Lydia induces
2:54
Justin Banger by invoking her senior
2:56
ethics physician in order to convince
2:58
the manager that Joseph has not
3:00
committed any epic violation
3:03
this is an inducement because video uses
3:06
an outside motivator I.E her Authority
3:09
and ethics rules to induce Justin's
3:11
manager to believe that Justin has not
3:14
done anything wrong
3:17
Nvidia coerces Justin's manager by
3:19
warning him that he could face
3:21
consequences for firing Justice
3:24
Dania uses her Authority as a senior
3:26
ethics official to coerce Justice
3:28
manager to comply
3:31
next slide
3:35
next we covered the appearance of
3:37
government sanctions
3:39
keep in mind this subsection is
3:41
primarily concerned with appearance
3:43
concerns
3:44
namely whether it appears that the
3:46
government has sanctioned a personal
3:48
activity
3:50
next slide
3:54
we are going to revisit our examples of
3:56
Carl and Malcolm
3:58
first we had Carl with the Department of
4:00
Treasury
4:01
Carlson Mario has asked Carl to be of
4:04
reference on Mario's personal loan
4:06
application
4:08
Carl can be a reference for tomorrow's
4:10
personal loan application but he may not
4:13
reference his position with Treasury
4:17
one major takeaway from Carl's example
4:19
is the requirement to avoid referring to
4:22
a federal position in order to support a
4:25
personal reference
4:27
this can often be tricky as you can
4:29
assume the big Bank may ask for Carl's
4:32
profession and title on Mario's loan
4:35
application
4:36
next slide
4:42
our next example is Malcolm an astronaut
4:45
from NASA
4:46
Malcolm loved both his job and animals
4:49
similar so that he regularly volunteered
4:51
with his local animal shelter
4:54
while promoting a fundraiser for the
4:55
animal shelter Malcolm shelter
4:57
introducing himself as a NASA astronaut
5:00
that loves animals
5:03
Madison's example is a bit more
5:05
clear-cut
5:07
Malcolm cannot reference this position
5:09
with NASA while fundraising for the
5:11
animal shelter as it may appear at the
5:13
NASA stations the animal shelters
5:15
activity
5:17
next slide
5:22
we are now moving on to endorsements
5:24
under 2635 702 C
5:28
remember that while the application of
5:30
the endorsements graduation is Broad it
5:32
is two key fetches
5:33
in versus are allowed first inference of
5:37
statutory authority to promote products
5:39
services or Enterprises
5:41
or as documentation of compliance with
5:44
an agency's requirement
5:46
or for recognition for achievement in
5:49
support of the agency's mission
5:51
next slide
5:57
in these examples we have Brendan from
6:00
the Transportation Security
6:01
Administration or TSA
6:04
Brendan is responsible for running tsa's
6:07
social media accounts
6:10
in the first example Vagabond suitcase
6:13
company has asked Brendan if he can
6:15
advertise their suitcases on TSA social
6:18
media accounts
6:20
Brendan cannot advertise for backup
6:22
Bonds on tsa's social media accounts
6:24
account as it would be an endorsement of
6:27
a private company
6:29
next slide
6:34
in the second example Brendan supervisor
6:37
has asked Brendan to publicly share
6:39
information about which suitcase brands
6:41
have been approved for carry-on luggage
6:44
here Brendan can share this information
6:46
on TSA social media accounts if you're
6:49
not he's not endorsing a specific
6:51
company but he publicly shares his
6:54
information
6:56
note the differences between these two
6:58
examples
6:59
Vernon cannot advertise for a specific
7:01
suitcase company on tsa's social media
7:04
accounts but he can note which suitcase
7:07
company is satisfy TSA security
7:09
requirements
7:11
next slide
7:18
finally we have 2635 702's D which is
7:22
essentially a cash flow provision
7:25
702 D relies heavily on the 2635 502
7:30
Regional person standards
7:32
additionally 702d prohibits them as use
7:36
of an employee's position for another
7:38
Financial benefit in scenarios where
7:41
imputed interests under 18 USC 208 may
7:45
not apply
7:46
next slide
7:51
let's revisit our example with Michelle
7:52
Allura
7:54
here we have an example involving
7:56
Michelle from the Department of energy
7:59
official childhood friend Laura owns a
8:01
solar panel company and she has applied
8:04
for government contracts with the
8:05
Department of energy
8:08
Michelle should not award Laura's solar
8:10
panel company a contract as she would be
8:12
using her position as a contract
8:14
specialist with the Department of energy
8:16
for Laura's financial interest
8:19
note that even though Laura's Financial
8:21
interests are not imputed to Michelle
8:23
under 18 USC 208 Mr Michelle is still
8:28
prohibited from acting in her friend's
8:30
financial interest
8:32
next slide
8:36
finally we will conclude with our main
8:38
takeaways from this presentation
8:40
if nothing else I hope you come away
8:43
with understanding these main three
8:45
components about sub-session 702
8:48
first set the application of sub-session
8:50
702 is intended to be Broad
8:53
seven or two issues are a moving targets
8:56
and available legal guidance may not
8:58
cover possible scenarios
9:00
and finally the certain activities
9:02
create a greater Richmond or two of that
9:04
violations especially social media and
9:07
fundraising
9:08
to see with caution when handling such
9:10
ethics issues
9:12
next slide
9:16
thank you so much for joining me today
9:18
for the sea breathing

