well welcome back or to those of you who are just joining our uh session this afternoon welcome to those of you in
0:09
person and virtually continuing on with our program from earlier I'm pleased to
0:15
introduce Anna ginda and Erica hamri from the hatack unit at the office of special Council to talk about a very
0:22
important topic during the election season the hatch I'll turn it over thanks for being here
0:33
oops good afternoon um again my name is Anna galinda morone I'm the chief of the
0:39
hot Shack unit for those of you that don't know me and my co-presenter is Erica hamri the deputy I also want to do
0:46
a quick shout out Kelly rendes one of our senior attorneys is here many of you maybe have um a talked to her on the
0:54
phone or worked cases with her so I just wanted to say hello she's visiting from
1:00
Rhode Island so we're glad to have her here um I also wanted to thank uh OG and
1:06
the department of interior for hosting this event I think it's the first time in a very long time that we've done an
1:13
in-person event so I was thrilled I am so tired of the virtual trainings although I hear that we've got a lot of
1:20
people still virtual for this um so we won't forget you those of you that are out there virtually and make sure we
1:26
take your questions as well I also I don't know if he's here is Stuart Bender
1:31
here no no but maybe he's here virtually I don't know okay great um I wanted to thank him
1:40
for all the support he's provided the hatack program the wonderful
1:46
candidacy video that he really took the lead and I thought it turned out really
1:53
well and Eric and I on our team were thrilled to have him initiate that
1:58
project I also wanted to say thank you to Heather and Monica I don't see them but I was hoping they were here um there
2:06
are two slides Heather and Monica have uh been present at a many presentations
2:13
that I've done dealing with some of the difficult issues with highlevel
2:18
officials and they have taken my talking points and turned them into a slide Eric
2:24
and I saw the slides we thought they were terrific so we've co-opted them into our presentation so I wanted uh to
2:33
thank them for doing that and it will save you guys on notetaking because of their wonderful
2:38
slides um as you all know we are not successful without the incredible
2:45
cooperation and support that we get from the ethics community so I lastly wanted
2:50
to thank all of you for the interest that you continue to show um in Hatch
2:55
Act enforcement um we're in the middle of an election um that's the obvious and every election
3:03
brings its challenges so we're right now navigating many of those and one of the
3:09
things that um we were un unfortunately we had to cancel a webinar that we were
3:15
going to host in May that provided the focus of that presentation was going to
3:21
be sort of highlevel issues involving agency principles attendance at the
3:28
convention uh um speaking and and making official remarks that maybe introduce
3:34
politics into the conversation and how to navigate that also um dealing with
3:40
agency principles and making personal remarks at political events unfortunately that webinar we had to
3:47
postpone or cancel so we've now merged what we were planning to do here with
3:54
the content of that webinar we recognize that there are still some people maybe
3:59
that are new newer to the ethics community so we want to make sure we don't short change those folks so the
4:06
road map for the presentation is going to be the first 30 minutes Erica is
4:12
going to be uh covering all it's almost like a refresher for those of you that
4:17
have been doing this for a while it's a refresher but we're going to try to weave in some newer issues that we're
4:22
seeing some focus on the elections um I'm going to take the
4:28
second half and the the second half will have the content that we were hoping uh
4:34
to present during the webinar and then we're going to do something very
4:39
different which I even have a difficult time saying or introducing and that is
4:44
that we normally encourage a lot of questions during the presentation but in order to stay on
4:52
time I think many of you know I tend to run long and there are many slides we don't ever get to Erica is the
4:58
timekeeper she's very strict and so we are going to do 30 minutes like I said
5:06
Erica 30 minutes me and then we're going to reserve the remaining 30 minutes for
5:12
questions okay if we don't get to all of your questions we are going to have a
5:18
transcript uh of what's coming in I guess virtually so that we can respond
5:24
to those questions and Kelly is agreed to take notes so if we don't get to some
5:30
of the questions here live we will also respond to them and I think the way we're going to communicate them back is
5:36
on the list serve um and if there's a better way of doing that I can work with Anna and see how we get responses to
5:44
your questions if we don't get to them the last thing I want to share with you
5:49
is that I think many of you if not all of you know that the new special counil
5:54
recently issued May 20th issued um a policy statement with some changes in um
6:02
some of the advice or positions that we've taken in particular we have received a lot of
6:10
questions about uh the display of items regarding a candidate after the
6:18
election we may not be able to answer your questions right now a lot of questions are coming in and what we're
6:26
doing is taking them to the special Council and then we are communicating
6:31
back um a further refinement of the position that was articulated in May
6:37
20th so if you all ask questions regarding that part of the issuance I'm
6:45
not sure that I'm going to be able to answer it but I will take your questions back and once we have met with the
6:51
special counsel and he's communicated how he wants to handle that we will
6:56
further um share that with you all okay with that said I'm going to turn it
7:02
over to Erica thank you
7:09
Anna um okay so as Anna said I'm going to kind of do the refresher of the first few prohibitions and then I will turn it
7:15
over to her to get into more of the kind of highlevel Pas type activity um okay
7:21
so just general who's covered by the Hatch Act I know you all know this but it's Federal Executive Branch employees
7:28
um President and Vice President are not covered members of the Uniform service are not covered independent contractors
7:34
are not covered as well um we do have received some questions recently about special government employees and how
7:40
they're covered by the Hatch Act um if somebody is a special government employee they're only covered by the
7:47
Hatch Act when they are on duty so when they are working for the government performing duties for the government
7:53
they are covered by the provisions of the Hatch Act um when they are not they are not um so in terms of how employees are
8:01
covered there's two categories there's the less restricted employees who can um take an active part in partisan
8:07
political management and campaigning there's the further restricted employees who cannot here's the list of agencies
8:14
where um all their employees except for the the Pas at the top all of their employees are further restricted and
8:20
there is a slide at the end if we if we can sneak it in with time that does go into a little more detail about the
8:26
further restrictions and what that means um if you're advising a further restricted employee um in addition to
8:32
agencies there are certain positions regardless of agency that are further restricted so the big one that we um
8:39
encounter a lot are career members of the senior executive service so if you're advising a career sces that
8:45
person's going to be further restricted so the slide at the end of the presentation is going to be very relevant to
8:51
you okay so I'm not going to go through a whole list of of what the permitted
8:56
activities are you can see them all there on the slide I just want to to highlight a couple that are more relevant in election years and and ones
9:03
that we're getting more questions about you know in the hotline um or on the hotline and in the hatack inbox um so I
9:10
think the big one that we get a lot of questions about in an election year is employees who want to serve as an election judge so this is someone who is
9:17
performing nonpartisan um you know election day duties for the municipality you know
9:23
maybe checking voter IDs handing out ballots that kind of thing and that is okay for all employees to do even the
9:30
further restricted employees and in fact you all are probably familiar familiar with the executive order that was issued
9:36
I guess last year that actually employees can can receive admin leave to
9:42
go and perform these nonpartisan election judge duties so that is something we get a lot of questions
9:47
about and that is going to be okay um let's
9:53
see in terms of less restricted employees maybe this slide is just going
9:59
to take a minute um I'll keep talking and if the slide doesn't catch up then maybe someone can help me um but in
10:05
terms of less restricted employees you know there we go they can take an active part in partisan political management or
10:11
campaigning so as long as they're not on duty or in the workplace they can engage in all these activities right they can
10:17
go and volunteer for a campaign distribute campaign literature and get really actively involved um one of the
10:23
things I want to point out because we do get questions especially you know in a in a big presidential election year employees who want to serve as delegates
10:30
to the party's nominating convention that's going to be okay for a less restricted employee one thing for them
10:36
to keep in mind though and and we do actually have an FAQ on this on our website is that they cannot fund raise
10:43
to cover the costs of their attendance at the convention that is viewed as soliciting a political contribution
10:49
which which I'm going to talk about that prohibition later um other questions that we get are about employees who want
10:55
to serve as partisan pole Watchers or challengers on election day where they're actually working on behalf of a
11:01
political party or maybe a campaign and they're there on Election Day you know performing those partisan duties that is
11:08
going to be okay for a less restricted employee to do not a further restricted employee um but unlike the nonpartisan
11:14
duties um you cannot use admin leave to perform those functions so it's only the
11:20
nonpartisan election judge where that executive order and that admin a leave allowance is going to kick in um we also
11:27
get questions about employees who want to serve on voter protection teams like especially attorneys who maybe are you
11:33
know going to be filing legal challenges on Election Day um again a lot of those positions are working um you know on
11:39
behalf of a candidate or a political party so it's going to be okay for a less restricted employee to do but not a
11:45
further restricted employee and then the last thing I want to mention because employees do ask if they can they can
11:51
use their annual leave to you know take time off and go volunteer for a campaign again for a less restricted employee
11:57
that's fine but it is important for them to remember that they're still covered by the Hatch Act while they're on leave
12:03
so some of the prohibitions and in particular like the fundraising prohibition is still going to be applicable to them even though they may
12:10
be you know spending their time volunteering for a campaign okay so political activity
12:16
versus not political activity right that's the that's the big question for us in in the world of the Hatch Act so
12:22
you know the definition of political activity for purposes of the Hatch Act is activity directed at the success or
12:27
failure of a political party partisan political group or a candidate for partisan political office and the key
12:33
there is partisan the hatchette is concerned with partisan activity we get a lot of questions and and a lot of
12:40
complaints even about items that are not political activity for hatch purposes
12:46
and a lot of this deals with issue advocacy um you know issue advocacy on some of these hot button issues where
12:52
you know opinion is very divided you know abortion immigration gun control that kind of thing and employees think
12:59
of these you know this issue advocacy as political um and they think it's a Hatch Act violation but as long as the
13:05
advocacy is about the issue and it's not tied back to a political party or a candidate or a partisan political group
13:12
then it's not going to meet that definition of political activity for hatack purposes um so for example let me just
13:18
give you give you some some items that have come up recently so right now it's we're in the beginning of of pride month
13:25
right and so we'll get questions from employees about you know can they display their their pride flag or send out an email about you know celebrating
13:32
pride month that's not going to fall within within the four corners of the Hatch Act that's not going to meet that
13:37
definition of political activity we've also received complaints over the past few years where agencies
13:44
will send out an email to the to the all employees in the agency about a recent current event so for example we had um
13:52
complaints about agencies sending out emails about like the dobs decision um
13:57
uh school shootings and and then gun control um emails about support for Israel you know and everything that is
14:03
going over going on in Gaza right now um and we we get complaints from employees because they feel like their agency is
14:10
then is sending them a political email and it's a Hatch Act violation and those
14:15
emails again they're not tied back to a political party or candidate so we found that they're not hatch acted violations
14:21
um for agencies to send those emails but one thing to keep in mind if if you're in the position where you might be
14:27
reviewing these emails before they go out we have seen situations where an agency sends out the email the text of the
14:33
email is fine it's about the issue that this happened with the do's decision it was about the do's decision um there was
14:40
nothing political activity about the the secretary's email however in the email
14:46
the secretary linked to the president's speech about or the president's statement about the do's decision and in
14:53
the president's statement the president who's not covered by the Hatch Act he did engage in some electoral r Ric in
14:59
that statement in terms of the midterms and and voting and so that's the thing to be concerned about to make sure that
15:05
if an email is going out to the agency about an issue that there's not you know
15:10
a link that would then you know take an employee to to partisan political
15:18
material okay so the first prohibition I'm going to talk about is the prohibition against engaging and political activity while on duty in a
15:25
federal room or building while wearing an official uniform or agency Insignia or using a government vehicle um so one
15:33
thing that's been an issue for us for the past four years and still is is the rise in telea workking and what that
15:38
means for employees in terms of when they're on duty and when they can engage in political activity so for purposes of
15:45
the Hatch Act on duty is when an employee is in a pay status other than you know paid leave like you know annual
15:51
leave um or if they're representing the government in an official capacity and so we advise employees that even though
15:57
they may be home and work at their you know kitchen table or what have you if they are on duty if they are getting
16:03
paid by the government for their time then they are subject to this prohibition and they can't be making
16:08
political phone calls or sending emails or posting you know messages on social media that being said and and this
16:15
question does come up your home does not become a federal rumor building simply because you are working in it so
16:22
employees have asked you know if they have to take their campaign yard sign down from their front yard or out of their front window and they do not
16:29
um but they should be cautioned and and this does come up that if they are participating in a virtual meeting right
16:36
team zoom what have you they're there you can see them um they need to make sure that they don't have any partisan
16:42
political material displayed in that frame either behind them we've gotten complaints about that or wearing items
16:48
we've had employees wear campaign hats you know in the middle of an official call with their agency that is all going
16:54
to be problematic um let's see okay so question that is coming up a lot in the
17:00
inbox right now is about bumper stickers lots and lots of questions about bumper stickers people are sending me pictures
17:08
um so the issue with bumper stickers is you know federal employees can have a partisan political bumper sticker on
17:14
their personal vehicle and park that vehicle in a government lot or garage and and that's per the Hatch Act
17:20
regulations it specifically says that however we do caution employees that
17:25
their vehicle should not become a campaign mobile and then be parked in the government lot and and we've seen
17:32
over the years like so many different iterations of this you know a a pickup truck with a giant sign in the back of
17:38
it um we've we've well I have a visual you'll see in a minute I won't I won't spoil that one um we've had we recently
17:44
had a case where an employee had a sun shade in the windshield of their um vehicle that covered the whole
17:49
windshield that said um fjb let's go Brandon and we had to tell that employee
17:55
to take it down I mean we've seen cars that have been completely shrink wrapped in in campaign yeah I think I think you
18:01
sent me that picture Justina um so so that's that's the advice we give and you know whether it
18:09
tips from a bumper sticker to campaign mobile you know like I said people are sending me pictures left and right but
18:14
but that is the advice and so employees need to be careful about that um let's
18:20
see another thing that has come up recently is um using campaign slogans
18:27
but not the actual slogan more of a play on words of the slogan and this came up during the last presidential election
18:33
and it's come up a little bit this time as well so particularly with make America great again which is you know
18:38
this catchy campaign slogan um we've had employees ask about V using various
18:44
iterations of that and whether that constitutes political activity so just to give you an example someone just
18:49
asked recently a sign that says make America Cherokee again um one going back
18:55
from the last Administration was make school lunches great again and we've consistently advised both during the
19:02
last election cycle and this one that that as long as it's not otherwise tied to electoral activity or candidates or
19:09
parties that using um that phrase with like a play on words is not political
19:14
activity um we I even had one um question about um uh build back better
19:20
an agency had a wellness program that was called bounceback better and an employee thought that that was um
19:27
problematic because it was closely related the campaign slogan we said it was fine um two slogans that you may be
19:34
seeing and that and we've gotten a lot of questions about over the past you know six months or so um that are not
19:40
political activity are investing in America in biomics um those are terms or
19:46
or phrases that the administration is using for some of its official programs um and so we've been advising that that
19:52
using those um those phrases those slogans are not political activity
20:02
so in terms of political activity we always have the items in the workplace and the bumper stickers and the cars but
20:08
I think the the electronic communications is still where we see the majority of federal employees um have
20:14
complaints filed against them so whether it's emailing um texting posting
20:19
messages to social media you know if they're doing it on duty and and the message meets that definition of
20:24
political activity it's going to be a problem for them um so just a couple of things I'm I'm and they're all on the
20:29
slide there but it's really important for employees to remember it does not matter if they are using their personal
20:36
phone their personal account that is not what we are concerned about I'm sure you all care if they use their agency device
20:42
because that may raise some other issues but we don't we are focused on the on duty or in the workplace so even if
20:48
they're pulling out their phone and they're scrolling through X and you know sharing items if they're on the clock
20:53
it's it's going to be a Hatch Act violation um and and that's other thing too it doesn't matter matter if the
20:59
employees are composing the message thems tweeting it themsel or they're just sharing something or forwarding an
21:06
email that someone else wrote once they share it once they forward it that message is theirs and so again if
21:12
they're doing it on duty it's going to be a hatack problem um another thing
21:17
that has come up in terms of online Communications we've seen a couple cases now um where employees it's not on
21:24
social media but they are they are logged into like the Washington post or some other you know online media outlet
21:32
and there after you read an article there's usually an opportunity to comment at the end and we've Hada a
21:39
couple cases now where an employee has spent a significant portion of their workday commenting on articles and their
21:46
but their comments are political activity um so employees need to be caution and and they got caught so
21:52
employees need to be cautioned against doing that as well again if they're on duty or in the workplace
22:00
all right so I said I had some visuals so so one of the items that came in um
22:06
over the past few months was the the snowplow with the let's go Brandon as you see there we actually we advised
22:12
that this was this was more akin to a campaign mobile than a bumper sticker um and so we advised the agency that the
22:18
employee did end up actually painting over the let's go Brandon so he could still drive his snowplow to work um we
22:24
also had we also had um a question about Mean Tweets 2024 and so
22:32
when this came in no one in the Hatch Act unit I brought it to a hatch unit meeting no one had heard of Mean Tweets
22:38
um we did some searching and it is actually a prot trump message it's the idea is let's bring back Mean Tweets um
22:46
and so we've advised that mean tweets that is political activity so an employee should not have that displayed in the workplace um on the flip side of
22:54
the let's go Brandon messaging we now have the Biden campaign with with kind of the the dark Brandon which is you can
23:00
see in the middle there the President Biden with the glowy eyes um so that's
23:06
going to be political activity as well um again in the in the yard of your home is fine but behind you during a a zoom
23:13
call is going to be a problem um literally anyone under 70 that also came up during an Outreach
23:19
presentation and um we advise that that is political activity as well especially now given who the Two Front Runners are
23:26
in in the presidential election um and then no labels so it doesn't appear that
23:32
no labels is going to maybe run a candidate this year but they are a political party in some states and even
23:39
in states where they're not like a registered political party we've still concluded they're a partisan political group so you know this sign in the
23:46
workplace a t-shirt with no labels that's going to be political activity prohibited I so want to like ask for
23:53
questions but I I we're waiting um yes one of the things that we're seeing
24:00
that I keep forgetting to add to presentations is we're seeing people use
24:05
the the chat function oh that is true we actually just got another complaint about that so that that is something
24:11
that's important to bring up so in addition to people having items behind them during teams meetings we've seen
24:17
employees who are actually typing into the chat function during an official agency meeting political comments like
24:24
comments that would be political activity um we've we've received a couple complaints we just got a new one now um and so they can't do that that's
24:32
a that's a problem um whether they're saying it or whether they're typing it if the message is political activity it
24:37
does not have any place in an official meeting so yeah that's a good point so the exception I think you all
24:44
probably know there is a limited exception to the on duty um in the workplace prohibition for um
24:50
presidential appointees with Senate confirmation and then the the White House commissioned officers those EOP
24:56
employees um as long as the itical activities not funded by the US government um Anna is going to talk more
25:02
about Pas later but the only point I want to make here is that it's really important for these individuals to
25:08
remember that they they may not be exempt from the on duty prohibition but they are still covered by all of the
25:14
other prohibitions and in particular the use of official Authority prohibition that Anna's going to talk
25:22
about okay the next prohibition is the prohibition against soliciting accepting
25:27
or receiving political contribution um important thing about this prohibition is unlike the last one this one applies
25:35
24/7 and employees do still get confused about that so employees need to know that they cannot do this ever um and it
25:42
doesn't matter how they do it whether it's face to face um over the phone via email via social media texting it's all
25:50
going to be problematic if they're asking for money to a candidate to a campaign um we we are seeing a lot of
25:57
this on social media we've had several cases I'm going to talk about two um well one that deals with social media um
26:03
but we we we have a couple cases in investigation right now where employees are sharing solicitations from campaigns
26:10
posting their own solicitations on social media again it doesn't matter that they're doing it from home and off
26:16
duty it's it's a violation um even liking a solicitation we advise
26:21
employees against doing or we've seen one case where on LinkedIn they celebrated a solicitation celebrated is
26:27
something you can do on LinkedIn all of that is going to be prohibited If the message asks for money um so we did just
26:34
recently settle a case involving an employee who engaged in a significant amount of soliciting on social media um
26:41
she was sharing posts from candidates from political parties she was adding some of her own commentary as well um
26:47
she had some activity that was on duty activity too so she had a little bit of both um and she had very good Hatch Act
26:55
advice because she actually wrote into us and Anna sent her a very comprehensive
27:01
email about what she could and couldn't do with respect to social media um which
27:07
she proceeded to ignore and then do anyway um so she is in the middle of serving a 90-day suspension without pay
27:14
for her violations um so in addition to social media we still get complaints about
27:20
traditional fundraising so it's you know important for employees to remember that they can't host a political fundraiser
27:25
they can't be listed as a sponsor appoint of contact or even on the host Committee of a political fundraiser they
27:31
can't sell tickets to a fundraiser they can't invite other people to attend a political fundraiser um one thing to remember for
27:39
employees who may be interested in this if if an employee is less restricted they can actually speak at a political
27:46
fundraiser and you know talk about how great the candidate is and why everyone should vote for them but they need to
27:51
remember that they can't ask for money when they're speaking so they can speak but they just can't fund
27:56
raise um and then one other thing about fundraising before I go to the next case example this hasn't come up in a while
28:03
but sometimes it does in an election year um we've advised employees against tiered fundraisers so these are the
28:10
events where you know there's a cost to attend um but then there is um extra
28:16
opportunities to give money to maybe have a photo op with a special guest or have a VIP with the special guest if the
28:23
federal employee is that special guest where people are going to pay more money for access to that employee that's going
28:29
to be a problem so we've advised and this usually comes up when you're dealing with you know secretaries and heads of agencies we've advised that
28:36
they can be a special guest at a fundraiser they can speak at a fundraiser but they can't participate in this kind of tiered fundraising
28:44
event um so then my last case example here this kind of goes to the more traditional type of fundraising um we
28:51
had a case with an employee who's actually um a an attorney a government attorney and he did had a couple of
28:58
problems with the fundraising prohibition one he was texting friends and family and encouraging them to
29:05
contribute money to a candidate um there is not a friends and family exception to this prohibition so that was a problem
29:12
um but he also hosted a fundraiser in his home and he tried to during our investigation he he was arguing back to
29:19
us that it wasn't a fundraiser people didn't have to contribute money to attend but the invitation to the
29:25
fundraiser said that contributions were appreciated and at the event the candidate you know got up and and was
29:31
asking for money um so the event was a fundraiser uh he also had some some
29:36
significant hatcheck knowledge not from osc but from his agency um he is serving
29:42
a 130 day suspension without pay for for his
29:47
activity there's a small exception to the fundraising prohibition that I don't want to forget to point out for anyone
29:53
who is advising employees who are members of the union or a union so I called call this the union exception if
29:59
an employee is a member of a federal employee union and the union has a pack the employee can ask other members as
30:07
long as they are not subordinate to them to him um they can ask other members for a contribution to the pack they can't do
30:15
it while they're on duty and they can't do it in the workplace particularly not in the workplace because that also could be um a crime because it's a it's a
30:22
federal crime to solicit a political contribution in a federal RoR building we don't enforce that but it's there
30:28
um so that's the exception you have to be a member of the Union the other person has to be a member of the Union
30:33
not subordinate to you and the contribution is for the unions pack but that's
30:41
it okay then the last prohibition I'm going to talk about before I turn it over and I'm I'm doing well in
30:48
time um so that is the candidacy prohibition federal employees may not be candidates for partisan political office
30:55
um and I think the big thing I want to talk about here is is is nonpartisan elections because federal employees can
31:02
run in nonpartisan elections for public office but we are seeing a a pretty
31:08
significant Trend in nonpartisan elections actually being for partisan
31:13
political office and and particularly with respect to Schoolboard elections we're seeing this a lot and so what
31:20
happens is you know they're nonpartisan by Statute or ordinance or what have you and there's no party affiliation on the
31:26
ballot however the political parties get very involved they endorse candidates
31:32
they put out you know uh mailers with their their slate of endorse candidates they're working to help the ca the
31:38
candidate get elected um so there's there's a lot of activity with the parties in the election and so when you
31:44
look at the definition of partisan political office it's the individual really is running as a representing the
31:50
party because they have this endorsement and they have this assistance um so because we were seeing such a rise in
31:56
this we did Issue a new advis opinion in February of this year that I think more
32:01
clearly tackles this issue um and gives uh guidance to employees who may be
32:06
running for nonpartisan office for things for them to be aware of so that is definitely out there if you have an
32:12
employee who who's thinking about running um we had a hearing in August
32:17
and actually Justina thank you she was she helped us out at that hearing um where we had an employee who ran um for
32:24
a local office that was designated nonpartisan but had received the party endorsement and and had in our opinion
32:30
run for partisan political office um we had a hearing we are still waiting for the alj's decision um but we actually
32:36
have another case that we're in the middle of litigating Kelly is involved with that case um where this this
32:42
actually occurred in a designated locality so as you probably know there are certain localities most of them are
32:47
in the DC area where per OPM regulation if an employee lives in that designated
32:53
locality they can actually run for local office in that local even if the election's partisan as long
33:01
as they run as an independent candidate and in this situation that the employee
33:06
ran in a designated locality for a local office but he did not run as an independent candidate um and we actually
33:12
gave him an opportunity to come into compliance with the law and and he did not so that case is currently um in
33:18
litigation so we're hoping to get some new good case law on this issue as well that will help guide employees if
33:24
they're thinking about running and with that I'm going to turn it over to
33:42
Anna okay okay so we're at the use of official Authority um section of of the
33:50
presentation and this is where we typically uh tend to see the most
33:56
serious violations in terms of even Rank and file employees especially supervisors acting in ways that is
34:04
viewed under the laws coercive so we'll talk a little bit about that before we transition into the bigger issues
34:11
involving higher level officials agency principles and and all that that entails
34:18
so this is why we have a Hatch Act uh it is it is intended to prohibit the use of
34:23
one's official Authority or position uh to interfere with the results of an election um the case law
34:31
makes it very clear that in terms of the relationship between a supervisor and a subordinate that relationship is
34:38
inherently coercive so no magic words are necessary so every you know number
34:44
of years we have a number of cases that arise involving supervisors and subordinates those cases we uh usually
34:52
treat as the most serious um we are currently we we currently have had a
34:59
couple of cases um one um that is uh We've
35:07
recently settled it was an older case there were some issues with it but we still felt very strongly that the
35:15
supervisor um had uh been going around making disparaging remarks regarding uh
35:21
Trump voters and also going around and making statements like f Trump
35:27
and so uh the case came to us with some issues the case was a little bit on on
35:33
the old side but we still were able to mount an investigation and seek um some
35:39
disciplinary action and I believe the individual just completed a 21-day uh
35:45
suspension without pay um we've also recently had a case
35:51
involving um another supervisor Who besides making repeated remarks and
35:57
creating sort of a politically difficult environment for the staff um was also uh
36:05
placing uh Flyers uh of at least one flyer that we're aware of on an
36:11
employees desk to try to persuade them on this candidate's uh voting record or
36:17
the reasons to vote for the candidate so we're still working on that case but very very serious allegations just to
36:25
give you an example of some more current cases other cases besides the supervisor
36:32
subordinate cases in this area involve use of position it can be by Rank and
36:37
file employees sometimes people think at these cases these violations only happen
36:42
at a very high level some of you may be familiar with our case involving a a
36:49
letter carrier who um decided that she was had moral issues was morally
36:56
conflicted about delivering uh a c a certain candidates a presidential candidates
37:03
campaign um literature back in the 2020 election was the 2020 election and so
37:10
was tossing it out and not delivering the mail uh very serious
37:17
violation um that person resigned uh from federal service so that's another
37:24
example right of someone in a career position taking their position and using it in
37:30
ways that can really harm the trust that the citizenry should have in federal
37:37
functions right um then we've got a number of cases that arise in this area
37:44
with in terms of Agency use of resources and Eric already touched on this a
37:50
little bit whether it's agency website social media accounts you have to be
37:57
careful that the content on those um platforms remains neutral it needs to be
38:05
nonpartisan we've had instan instances in the past where agencies have linked
38:11
to partisan political groups or political parties and um even the
38:18
example that Erica used about the dobs decision we we we received a number of
38:25
complaints regarding dos and I think there was one involving a pride month last year where again the agency
38:32
employee very innocently circulated something that um
38:39
on its face was not partisan but was linked to something that was coming from the White House from the president where
38:46
the president because he's not covered by the the Hatch Act had made statements
38:51
regarding the election and electoral outcomes so be very careful when you're
38:56
posting or linking to items that are coming from other sources that you read
39:02
through carefully and make sure that they don't touch on elections and
39:07
candidates because then circulating that on with agency
39:12
resources um is going to be viewed as political
39:17
activity um let's see if there's anything else before we get um let's
39:22
start talking about um official official um
39:29
speeches lots of questions you all are probably very familiar with the report
39:34
we issued concerning the 2020 election that case is replete with a number of
39:41
examples of federal officials speaking in their official capacity but making
39:49
remarks that were directed at the success or failure of a candidate and of
39:54
course there are varying degrees many of you are amiliar with the kellyan Conway
40:00
examples where those were obvious political statements and then there are
40:05
some that are a little bit more tricky I think it's what your agency principles
40:10
those of you that advise the agency principles are more likely to encounter you go out it's going to be an official
40:18
event maybe the media is present or maybe it's uh open for Q&A after and
40:26
those in attendance start asking questions we're currently in an election cycle inevitably there are going to be
40:33
questions during official events that are going to touch on the election especially if the reporters are there
40:41
there's going to be questions about um the candidates running against the
40:46
president or about proposals the candidates are making it's really
40:52
important that you talk to your agency principles and talk to them about
40:58
pivoting away from answering those questions it doesn't mean that that
41:03
agency official cannot touch on all the successes the current Administration
41:10
wants to promote and speak about but what we're advising is that they not
41:16
take the bait and talk about the other candidates or about campaign proposals
41:22
concerning the other candidates that is best left for the campaigns and I'll
41:28
give you an example this is an excellent excellent example um actually from uh
41:34
the Obama White House council's office um they prepared um advice on this point
41:42
and one of the one of the questions was like What if an official um was asked to
41:50
respond to Trump's uh pres then candidate Trump's statements that NATO
41:55
is obsolete problematic response would be his
42:01
position makes no sense or Trump's statement was dangerous and irresponsible and and and just so you
42:08
know back in um the election in the uh 2016
42:14
election I observed one week watching ABC World News three cabinet secretaries
42:23
being interviewed and giving similar response to these were that are
42:28
identified as problematic where they were asked and they went in with their opinions the problem was they were not
42:35
speaking in their personal capacity they were being interviewed by ABC World News
42:41
in their official capacity so that's why it created a problem but here's an appropriate response the president
42:48
remains firmly committed to Nato or as the president has said he views NATO as
42:55
a lynchpin a Cornerstone of US security policy so that's the right way to tackle
43:01
that so you're still getting your message across for the administration without taking the bait
43:08
and starting talking and starting to talk about a candidate okay some people are even more obvious in the pivot
43:15
they'll say I'm not here to talk about the elections or the candidates but I'm here to talk about what the
43:20
administration is doing or what the Pres president believes that is also perfectly fine right but this is going
43:28
to be an issue that all the agency principles that are going to be out there are going to have to navigate and
43:35
we're here to help with those questions sometimes the questions come in advance
43:41
so if you're not sure please feel free to reach out to us so let's see what
43:46
else um we have here examples I think many of you are probably oh here's
43:51
here's a couple more so people have asked me what about if in an official
43:57
speech the agency principal or some other official wants to use things like
44:04
in the official speech about finishing the job or the second Biden Harris term
44:12
or something about continuing okay you got to be careful with those types of statements right
44:19
because I'm not saying that all of those would be probably the second term one yes but you have to be careful how those
44:26
kind of phras are being used right so it's important if you get an opportunity
44:31
to vet the types of these official speeches to make sure that there isn't a
44:37
suggestion there about encouraging the audience to vote uh a certain way in the election
44:44
but again I think the bigger problem is going to be the types of questions that
44:50
your agency principles may get when they go out and do these official
44:55
engagements um let's see here I think you're familiar with the Rollins case the the massach
45:03
Massachusetts attorney uh us attorney recent case the Basera secretary Basera
45:09
the uh shout out to a candidate that he's planning to vote for cases like
45:15
selus and Castro all examples of what not to do when given official speeches
45:22
all of those reports are available on our web on our website
45:28
um let's see okay so now and I can already see from the sign that I'm going
45:33
to have trouble I should have had Erica do this part of the presentation okay so
45:39
the next area that also raises significant issues is when you've got
45:45
agency officials or even even Rank and file employees that can engage in political activity on their own time and
45:53
they're going out they've agreed to give a campaign speech a political speech and they're speaking in their personal
45:59
capacity and this is one of the slides that I thanked Heather and Monica for so
46:05
these are all points that I've made but that I think it's really helpful to you all to have them before you as you're
46:12
advising your folks political remarks that's the key thing must remain
46:17
distinct from official remarks and you don't the the first thing is you don't
46:22
want to take an official speech and recycle it to use it for for a political
46:28
speech because inevitably that speech is then going to be about your agency and
46:34
it's going to sound like an official speech so you have to be careful about that but things you should be thinking
46:40
that that this person advising them that they can do is discuss the
46:45
qualifications and the experience of the candidate that they're there to speak about discuss a broad array of the
46:53
administration's accomplishments right you don't want to just stay focused on
46:58
your on on the agency's accomplishments make sure it's peppered with other
47:04
accomplishments so no one can say that the agency official is there in their
47:10
official capacity uh discuss discuss policy areas
47:15
or issues in the context of personal experience including prior work
47:21
experience or rules I'll give you an example going back to Secretary of educ
47:27
ation Arie Duncan he in his own right before being Secretary of Education was
47:32
the superintendent of schools in Chicago had vast education policy experience so
47:39
we advised him of course you can talk about education but it shouldn't be
47:44
focused on the Department of Education and what he was doing there it should be
47:50
based on his experience as back in Chicago okay um also discussing
47:57
generally your personal opinion of on the current uh and future political
48:04
landscape giving a political speech that is perfectly permissible but things to stay away from
48:11
obviously the use of official title um not discussing official matters
48:16
which I've said nothing about my agency right my department my agency those are
48:23
little phrases to stay away from and uh not discussing any official
48:29
matters pending before the agency or sharing nonpublic uh matters non-public
48:37
information okay next the next area that we get a
48:44
lot of questions is and this also ties back to use of official Authority is the
48:50
acceptance of volunteer services from a subordinate that's prohibited uncomp
48:56
compensated volunteer services from a subordinate is a prohibited use of official Authority this comes up a lot
49:03
in the context of maybe you've got an official speech writer official speech
49:09
writer knows that you're going to give a political speech next month in your personal
49:15
capacity official speech writer offers on his or own own time to write a speech
49:23
for you so that you can give it the political event accepting that offer from the official
49:30
speech writer is a prohibited use of of the um of official Authority for the
49:37
person in the supervisory position okay so that's one to watch out for also um
49:44
asking subordinates to perform political chores and this can happen at any level right subordinates may not contact a
49:50
political party to inquire about opportunities for a supervisor to assist the party supervisor must do that on
49:58
their own supervisors may not ask subordinates to attend a political party meeting or any other partisan political
50:05
event like on their behalf like to serve as their surrogate at the event
50:10
supervisors may not accept a subordinates offer uh to volunteer to
50:15
support a supervisor's political activity outside of the writing the speech any other type of political
50:22
activity but a subordinate May support scheduled
50:27
uh Logistics and legal review of a p's official political events if consistent
50:34
with other official duties okay so that is always permissible Let's see we have a couple
50:40
more how much time do I have left does anybody
50:45
know okay oh okay okay I think I can I can make it to the Finish Line okay so
50:51
Justina you are going to love the content of this slide we're gonna we have answers for you on the formula and
50:58
how to calculate expenses okay so um this these are this is sort of a
51:05
catchall slide with some of the things that we wanted to address I am going to
51:10
start with um mixed travel only because this is a question that's been coming in
51:17
I spoke to the FEC and we have some clarity and I think it's going to simplify things so if we have a mixed
51:25
trip where as you all know that there has to be an allocation of the cost what
51:31
is political cannot be borne by the federal government and must be paid by
51:37
and I'm going to say by the individual incurring the cost right and I I try to always impart that because at the end of
51:44
the day if an agency principle travels and engages in mixed travel that is a
51:51
personal activity right it's not official it's personal there isn't a third bucket so that cost has been
51:57
incurred by the agency principle and it's for that person to they're
52:03
responsible for reimbursement back to the government right they can then go seek reimbursement from the the
52:11
campaign but in terms of how the agency allocates what's owed back that's always
52:16
been a little bit confusing when it comes to presidential elections because the Hatch Act says the hatch regulations
52:24
that if it's a presidential campaign p P applies however from speaking to the FEC
52:30
folks P has not applied in a while because the recent uh presidential
52:37
campaigns have not been publicly funded so because and the current
52:42
campaigns at issue are not publicly funded so therefore the default is the
52:48
hatack calculation what we call the hardtime formula which is up there it's on the slide and I think that's going to
52:55
simplify everything for everyone hopefully it's still it's still tricky
53:00
sometimes to apply the formula but I think it takes a lot of guesswork out of what to do and and what to apply so um
53:09
talking about uh personal capacity attendance at the conventions so some of
53:15
the things that come up here include um for
53:20
example sometimes uh we learn that people that are attending tack on
53:26
official activity so you want to be careful with that right um is there a
53:32
legitimate reason to tack on the official activity maybe there's a satellite office in the city where the
53:39
convention is going and and the secretary's been planning to visit the
53:44
satellite office and this is a great opportunity well that's a legitimate reason right or there's been an
53:51
invitation uh in the city or nearby where the convention is being held for
53:57
the secretary to provide give an official speech again another legitimate
54:03
reason but sometimes things can get a little bit muddy in terms of what came
54:08
first and what's driving um the mixed travel so just make sure that um if
54:15
there's mixed travel that it's proper and that the right formula is being used
54:21
to properly allocate time another issue that comes up here is the speech I think
54:27
you all may know uh from the example in the 2020 election report we had an
54:33
example involving then um secretary Pompeo where he spoke at the RNC at the
54:40
convention but it turned out to be an official speech except for his introduction as a father and a husband
54:48
the entire speech was about the state department and Foreign Affairs and and
54:54
diplomacy so that was an official speech that's sort of the perfect example of
54:59
what not to do if you're going to be speaking at the convention the other thing is be careful with your folks let
55:06
them take control of who's running the show remember chirons should not appear
55:13
at the bottom right on the screen indicating that this is a secretary or an
55:18
administrator same thing with um how maybe the person's being introduced be
55:24
careful have make sure that people are taking charge of the situation and that
55:30
folks know there are some hatch restrictions that apply uh even though they're speaking at the event um
55:37
employees that may accompany the agency principle okay so there's a lot that's
55:44
often said about this first what is the typical um how does your agency normally
55:51
who travels with the secretary normally and for what events right if this is
55:56
wholly a political event is that something that's common for the
56:01
secretary to take an executive assistant some adment assistant if so the person should not be
56:08
performing any political chores not be in attendance at the political events
56:14
the person is there to perform official duties okay um if you guys have
56:20
questions Erica do you have anything to add to that we can probably take questions on that but again I've always
56:27
said and if for some reason someone has to be at the event and I always say have
56:34
the person stay outside but if there's no ability for the per the the career
56:40
person or the schedule C to stay outside I've described the role of that individual at the political event as a
56:47
potted plant they are not there to assist in any way the the the agency
56:54
principal attendance at a political event let's see here host committees we
57:01
haven't received that many questions about host committees but maybe as we get closer to the conventions we will
57:08
host committees can be partisan political groups we do not believe that
57:13
this year's host committees we've not we've done some research they do not
57:19
meet the definition of a partisan political group so it's not presumptively right political activity
57:26
attending them and partaking with them do you want to say anything else about host committees and just to clarify the
57:33
host committees are distinct from like the convention committee the host the host committees are usually you know
57:38
Community organizations in the city that's hosting the event and their job is really to promote the city and it's
57:44
all about how the convention is going to benefit the city um and so we do we I know we've had at least one request
57:50
where an agency official wanted to go to an event that was hosted by the the host committee and said it didn't raise any
57:57
hatch concerns because the the committee was not a partisan political group okay then the next two slides are related I
58:03
think all of you are familiar with this we have an advisory on our website concerning facts to consider to
58:11
determine whether an event is official or political sometimes it can be a
58:16
little bit tricky whether an event is official or political some of you are familiar with this issue because every
58:22
election cycle we get complaints that agency principles are
58:28
traveling um for official purposes but the allegation is that it's actually to
58:34
support a candidate it's to generate earned media for certain candidates so
58:41
there's a series of factors about 14 it's not an exhaustive list but from our
58:46
experience these are the factors that we find most helpful here's the next slide
58:53
but you're really trying to get at who was at the event who spoke at the event what was said at the event what was the
59:00
Genesis of the event who even asked for it right so there's it's very fact
59:05
specific we're currently investigating one highlevel official for allegations
59:11
concerning this so this is an issue that's already starting to percolate so if you have any questions about this
59:18
please feel free always to reach out to us before uh if if there's an event that
59:23
you're just not sure the last thing that I wanted to touch
59:29
here is um let me see wait a minute what did I did
59:35
I did I what what slide am I on sorry okay yes I'm at the right slide okay
59:41
employee contacts with a campaign this also comes up typically during the presidential presidential election
59:48
cycle and it's you know some folks have friends that are working on the campaign
59:54
and the campaign folks make think it's easier to call John or Mary and say hey I'm needing this I'm needing the
1:00:00
statistics or what's the current policy point that the Administration has on X Y
1:00:06
and Z there are certain Rules of Engagement for dealing with the
1:00:11
campaigns and this is really for any campaign because this can happen at the local level with a gubernatorial uh C uh
1:00:19
campaign or whatever so it's not limited to presidential campaigns in your
1:00:24
personal capacity and of Duty and not in the workplace if you're less restricted of course you can have contacts with the
1:00:30
campaign you might be considered a part an expert in a particular field and you're being uh solicited for your
1:00:37
advice on a policy Point that's fine in all other instances some some contacts
1:00:44
are permissible and some are not for example if necessary for security or
1:00:50
legal compliance then yes that would be permissible to have contact with a campaign to properly coordinate official
1:00:58
and campaign conduct on matters of scheduling Advance or logistics for
1:01:03
example security details that's going to be permissible transition teams once we
1:01:09
start moving into the transition talk that would be permissible request for
1:01:16
information right the example I gave you earlier about some stats request for
1:01:21
information if available to the public should be handled by the employee whose
1:01:26
job it is to have such public engagement it can't be that you're just sort of the shortcut for the campaign and now you're
1:01:34
providing information to the campaign because then you're engaging in political activity but if it's the
1:01:39
public affairs person whose job it is to communicate that type of information
1:01:45
then they're performing their official duties right so that's the difference VIP tours or briefings some
1:01:52
agencies conduct those tours and briefing briefings make sure that the
1:01:59
candidate understands the Rules of Engagement it's not an opportunity to campaign to talk about policy there has
1:02:07
to be decorum it has to be uh an official VIP tour we always talk about
1:02:13
if if your agency does these you treat every candidate and every offer the same
1:02:19
if your agency doesn't do these then you have to think about if you make one allowance right and you and you allow
1:02:27
this type of Engagement then if another campaign or candidate requests the same
1:02:32
you have to treat that person the same um campaign requests for non-public
1:02:38
information or assistance unavailable to other campaigns is prohibited and that's
1:02:45
that point I was just trying to make you can't offer a one-on-one for a candidate
1:02:50
that's trying to do some research on a policy issue and not allow the other person the same access okay if they
1:02:58
request it so you have to be careful with those issues and then the last thing I'm just going to pop up the slide
1:03:04
um has to do with the last prohibition which is that all federal employees are
1:03:11
prohibited from soliciting or discouraging the political activity of anyone um with business um
1:03:18
before their employing agency and that's really concerned with the quid pro quo
1:03:24
you've got your conducting your a tax auditor you're conducting a tax audit you should not be encouraging the person
1:03:31
that you're conducting the audit of to vote a certain way try to engage the person into a political
1:03:37
conversation and and this type of violation can take a lot of different forms but again the concern is the quidd
1:03:44
pro quo and the statute specifically defines the type of business that's at
1:03:49
issue the last couple of slides I think you guys are all pretty familiar with oops there's a lag time there but the
1:03:57
where did it go oh further restricted employees okay so the very last thing further restricted employees for those
1:04:04
of you from further restricted agency the key these are just some examples so in addition to everything
1:04:10
we've discussed if you're further restricted you cannot um basically engage in concert or on behalf of you
1:04:19
cannot engage in concert with a campaign or a candidate a political party or partisan political group or act on
1:04:26
behalf of it is a spectator sport we're further restricted we can attend
1:04:31
political events but we're there observing we're in attendance we're not participants we can't even on our own
1:04:39
time volunteer for a c a campaign and offer to distribute campaign literature
1:04:46
okay and these are just some examples of things um that would be prohibited
1:04:51
lastly there's the penalties it's a broad range it goes any anywhere from removal to a letter of reprimand in
1:04:58
between their suspensions rear uh debarments and civil fines of up to I
1:05:04
think it's like $1,200 now it's gone up and then lastly you can contact there's
1:05:10
our contact information but I'm going to stop talking so we can start taking questions
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