Part 1: The System
Introduction
0:38
good afternoon and welcome to the introduction to confidential financial disclosure my name's Patrick Sheppard
0:44
and I'm very pleased to be joined today by Cheryl cane piasecki welcome Cheryl thanks Patrick so today we're gonna be
0:50
talking about part one of our sort of 450 introduction to the system and the
0:55
forms and the review process and all that so this is really appropriate if you're new to confidential financial
1:00
disclosure if you're new to some of the resources or if you just want a refresher for the coming filing season
1:05
absolutely the the three-part series that we're offering at this week and next is to provide you basically with a
1:12
foundational and comprehensive introduction to confidential financial disclosure the system the administrative
1:20
aspects of the program along with the form itself and and the the review
1:26
function I think that we've had some
1:31
changes to the confidential financial Scalia regulations the revisions went into effect in January first I believe
1:36
of 2019 so consequently many of the materials that we had available in the
1:41
Institute for ethics and government have been superseded by those changes and so we are in effect rebuilding the content
1:48
that we had on the site so we wanted to get we wanted to start rebuilding our
1:55
confidential financial schools report portfolio by providing you with some fundaments as it were to to the system
2:03
that that you all are going to have to be administering come February and that
2:08
makes a lot of sense with the changes to the regulation the changes to the system some of the materials we had on the
2:14
Institute for ethics and government were a little old outdated so this is a good opportunity to refresh our materials but
2:20
also to introduce you to some of the new materials that are available to help you and one of the primary objectives that
OGE Form 450 Guide
2:28
we have is to also familiarize you with the confidential financial disclosure
2:35
guide the OGE form 450 guide this is going to be kind of the queen of our parade for the next
2:42
three segments so we're going to be following along pretty much along the
2:47
table of contents that you'll see in the guide so if you look sections one sections to and sections
2:54
three of the guide that will give you a pretty good and clear idea of the content that we're going to be covering
2:59
over the next three sessions and I would encourage you right now if you don't have it open and available to please do
3:06
so because at one point during this during this session we are going to be
3:11
actually going into the guide and shepherding you through sections of the
3:17
guide I think that's uh that's an important point because you know with these these online sessions one of the
3:23
things we want to do is prepare you to actually do the work and when you're doing the work of reviewing confidential
3:28
financial disclosure reports this is really the tool you ought to be using you should keep it on your desk those of
3:34
us who are familiar with the 278th system are familiar with those big binders we all used to keep on our desks but really going to the resource is
3:40
important it's it's better to do that even if you think you remember then to remember from that broadcast I watched a
3:46
few months ago I'm one thing I would do want to highlight for you all - is the revisions that were made to this guide
3:53
we're done with a view to trying to create a compendium and kind of a one-stop shop of resources for you to to
4:01
make reference to when you're doing your financial disclosure review but also
4:07
just when you also have questions about the system generally so this guide this
4:12
revised guide includes a lot of the information that had previously been available from a variety of sources
4:18
including a frequently asked questions document and some other resources that we had had on our website that again
4:25
we're outdated so we've just tried to incorporate much if not all of that information into this one document so
4:31
that again you have it's mostly one-stop shopping so no matter what your role is
The Purpose
4:38
in the in the financial disclosure system we're hoping that you will take
4:44
part in these reads a separate series because the problem with the
4:50
confidential financial disclosure system as it is with the public financial disclosure system is that it consists of
4:55
many different parts there are many different aspects to the system all of which have to work together towards the
5:01
common purpose of the system and so if you only have one little piece of the puzzle let's say that your only
5:07
your only job is to do an initial review of a 450 it's supremely important that
5:14
you understand where your piece of the puzzle fits into the larger puzzle because that way it will enable you to
5:20
have to make sure your processes are efficient to make sure that your analyses are are serving the purpose the
5:28
overarching purpose of the confidential financial solution system I think that's an important point about the
5:33
confidential system in particular is that it is very proposed 'iv in in its
5:38
composition almost all of the decisions we make throughout the entire the entire system are designed with one purpose in
5:46
mind and what is that purpose so why do we why I think we need to start with the purpose the the objective why do we
5:52
dedicate time energy resources to this system Patrick why is it what is the
5:57
importance why do we do financial disclosure well the reason we do financial disclosure is to to prevent
6:03
conflicts of interest mm-hmm that's that's the only reason they're the reason we conduct the confidential
6:08
system from how we designate filers to the information on the form to the instructions to the review process is
6:15
all designed around this one purpose and that's to prevent conflicts of interest and what do we mean by conflicts of
6:20
interest I think when we're talking about conflicts of interest we're talking about the Nexus or the improper
6:25
influence of private interests upon government decision-making so we're really looking for an overlap between
6:32
the government responsibilities of our filers and their private personal
6:38
financial interests business arrangements things like that so that those outside interests do not
6:44
improperly influence or sort of pollute their ability to do work on behalf of
6:49
the government so I think that that's an important point to keep in mind that when we're talking about conflicts of
6:55
interest first of all while we while we are making reference to a criminal statute we are also talking about it in
7:00
a more in a broader and more vernacular kind of way which is to say that the the
7:05
goal the aim of confidential financial disclosure is to identify work that's
7:11
being performed by individuals in the organization and then do our best to protect the integrity of that work from
7:18
any potential for use of public office for private gain or somehow misusing
7:24
your position individuals misusing their position in order to benefit themselves or others in a private way so when we're
7:31
talking about conflicts of interest I want everyone to be aware that we're talking about a broader concept simply
7:36
than title 18 of the United States Code section 208 absolutely when we think about things like the standards of
7:42
conduct we're really talking about different sorts of conflicts of interest oh yeah when we're talking about the
7:48
gifts regulations for example we're talking about gratuities improperly influencing government work it's not a
7:53
criminal conflict of interest for purpose of 208 but it's all the same a kind of conflict of interest exactly so
7:59
when we're talking about what it is that that that that the review of the 450 is
8:05
is attempting to to do is we're trying to mitigate this notion of conflicts and
8:10
the reason we want to do that is because we're trying to make sure that we're not in any form of bias particularly a
8:18
pecuniary kind of bias to be introduced into the decision-making processes that
8:24
government employees undertake when they're performing their duties because it does have a concrete harm to the work
8:31
that we perform and what are some what are some what are some harms Patrick that the this is really trying to sort
8:37
of like well forestall and I think when we when we think about the kinds of work the government does lots of work that
8:45
has an effect on outside entities has the potential to be harmed by conflicts of interest you know if we're talking
8:50
about purchasing things through a contract if we have some sort of bias introduced during the contracting
8:55
process we can have bid protests or we can have investigations or challenges to
9:01
those source selections if we're talking about investigations bias by investigators can lead to the
9:07
conclusions of investigations being challenged in court or being just called into question simply likewise if we're
9:13
talking about more broad matters like regulatory matters if we have those decisions are being polluted by private
9:22
financial interests or other kinds of bias we could just get bad policy policy
9:27
that doesn't achieve the objectives that designed to achieve so really we're talking about the fundamental integrity of the work that we do as government
9:33
officials so what are we what do we need to know to prevent conflicts of interest
9:38
we're talking about needing to know on the one hand what the work is that our employees are performing so what we're
9:45
trying to do in the confidential financial sclera system is we're trying to identify the areas of greatest risk
9:51
for the organization where is the work being performed and by whom is the work being performed whereas there's the
9:57
greatest risk for these conflicts of interest for these biases to be introduced for things that could somehow
10:03
affect the integrity of the work typically we're looking at work that has
10:08
the ability to affect the interests of an outside organization so we're really concerned about people who have duties
10:15
that affect the interests of non-federal entities so that's one piece of information we're always going to have
10:21
to have and I think we have to keep that in mind that that's what we're protecting so we need to know as much as
10:26
we can possibly know about that when we undertake a review of an ogee form 450
10:31
or or another funny confidential financial closure form no absolutely and I think that's important to keep in mind as you start reviewing forms is that the
10:39
information contained on the form is only half of the story what you as a reviewer need to bring to the table is
10:45
knowledge and understanding about the work that goes on in your agency and if for some reason you don't have that
10:50
information available you need to somehow get it absolutely because then what the employee is bringing to the
10:56
table in the guise of the ogee form 450 or another alternative format which we're going to talk about in a minute
11:01
they're bringing they're bringing the facts the other piece the other piece of information the other facts that you
11:07
need in order to be able to determine if there is any potential for a conflict of interest or other ethics concern and
11:12
that's financial holdings outside positions spousal finance financial
11:18
holdings business relationships that the employee may have so what they're
11:24
bringing to you on the 450 is this is the the second critical piece of information that you're going to need it
11:30
in order to be able to do a complex analysis but at the end of the day I think what you need to be thinking about
11:36
when you when you're looking at an OG form for 50 or another similar form
11:41
this is a request for advice and counsel the employee is coming to you with certain information and you're being
11:48
tasked with applying the law to the information that you've been given to determine whether or not there's any
11:55
possibility that this employee might encounter might bump up against either
12:01
the criminal conflict of interest statute 208 or others or other bodies or other laws and regulations that are that
12:10
are with ethical implications so one way that we could think about the 450 is
12:15
that it's compulsory advice and counsel right what we're doing is we're identifying people who must who must
12:21
receive advice and counsel before they proceed to work on matters so when
Certification Statement
12:29
you're doing your review of your form as I think it's always important for us to
12:34
remember what the certification statement is that we're attesting to whether you're the certifying official
12:40
or whether you are helping to to engage in a review that's going to allow the
12:45
certifying official to to make the certification the certification we make is that I conclude that the filer is in
12:51
compliance with applicable laws and regulations so I think it's always important for us to keep that in mind
12:57
that that's the end goal is to be able to certify that you have reviewed the information on the form and anything
13:03
that you've reviewed on the form appears that appears that the employee is in compliance with applicable law and
13:08
regulation and I've highlighted that there in red so the applicable laws and
13:15
regulations as a general proposition and and we're going to be discussing this in more detail when we start talking about
13:20
the actual review itself but I think it's important for you to know this is the law that you're going to kind of
13:25
have to have under your belt when you're doing a review of an ogee form 450 you
13:31
the criminal statutes 18 USC sections 201 through 209 obviously the standards
13:36
of conduct at 5 CFR part 26 35 the financial disclosure regulations
13:41
themselves which are at 5 CFR 26 34 for purposes of confidential it's under
13:46
subpart I and then agents any agency supplemental regulations that you may have with respect to prior approval for
13:54
outside activity or prohibited financial holdings anything that's within the Bailiwick of
13:59
of your own supplemental regulations that's obviously something you would also be certifying that they are in
14:06
compliance with okay so is a general
Authority
14:12
just as a general matter just so that we're all familiar with the authorities under which we operate this system
14:18
operates the ethics and Government Act actually discusses the the requirement
14:27
for federal officials to make public disclosures have selected personal financial interests but it also provided
14:33
OGE with the authority to establish a confidential financial disclosure system for executive branch employees who may
14:39
not be subject to public financial disclosures so OGIS authority to do this comes from the ethics and Government Act
14:45
as well as a separate executive order one two six seven four so I think it's just important for us all to be aware of
14:51
where do we derive the authority to be able to ask people for this information because we all know that that we
14:57
sometimes get pushback from individuals about you know under what authority are you asked me for this information and
15:03
this is the authority under which OTE has created this system yeah and I think this is also an important distinction
15:09
because when we look at the public system we have almost no discretion about what gets disclosed the statute
15:16
lays out very clearly exactly the information that's required on the public financial disclosure report
15:21
in contrast the ethics and Government Act says OGE create a confidential system that works so that's what we've done so when you
15:28
look at 2634 that's OGIS effort to collect the information that we think
15:33
you need in order to make a determination about the potential for conflict of interest under the criminal statutes the standards of conduct or any
15:40
other authorities that you have to look at and I think RG has in in many respects modeled the confidential system
15:47
on the public system you know with for good reason I mean it's it is a model
15:52
and and it requests the kind of information that we think would be material to to a potential conflict of
15:59
interests or conflict of interest analysis but we're going to talk a little bit later on about how if if
16:05
that's not serving your purposes if if how if the the form that we've created and the requirements that we
16:12
have within the context of that form are not serving your purposes and remember the purpose is for you to be able to protect the integrity of the programs
16:19
and operations that you are serving in your agency that you have some authority
16:25
to create alternative systems that work better for you and we're going to talk about that a little bit more later but
16:31
again it's just it's a matter of understanding this the entire purpose of the system is to prevent conflicts of
16:37
interest and you are best situated to determine how best you can go about making those types of prophylactic
16:43
determinations so let's get into one of
Confidential filers
16:50
the one of the key pieces of the system which and this is a really critical part of the ogee form 450 system this is what
16:58
kind of makes or breaks this system with respect to its effectiveness is who do
17:04
we have file who do we designate as a confidential financial disclosure filer
17:10
why does that matter Patrick I think this is really the one of the linchpins of the entire executive branch ethics
17:16
program this is our primary risk determination because if we have the
17:22
wrong people filing 450s a lot of our program elements don't work properly and
17:28
what we're talking about here is making a risk-based determination based on the duties and responsibilities of our
17:34
employees so if we're talking about confidential filers these are people who
17:40
are below the SES so gs-15 they're Kaufland or below who have responsibilities and duties affecting
17:46
non-federal entities so basically these are the people in shorthand who we're concerned about having the potential for
17:53
conflicts of interest they're people whose work can be affected by private interests that may run contrary to the
17:59
government's interest and I think one of the really important things here is it's determined by you yes this is where
18:05
agencies decide where to put their resources where to put the the resources
18:11
to review the 450s but also who gets mandated to receive annual training
18:16
among other things so this is really your fundamental risk determination about who and your organ
18:21
really does work that affects outside entities that could be compromised in some way by a by potential conflicts of
18:28
interest and the regulation itself at 26 thirty-four point 904 has a non exhaustive list of examples of the kinds
18:36
of positions and the kinds of duties that might be best suited to or that we
18:41
should trigger perhaps at least an evaluation about whether or not they should be required to file a no GE form
18:47
450 but those responsibilities and duties again are not exhaustive and the
18:55
agency each agency is given the discretion to make the determination
19:00
irrespective of what 904 may delineate in the way of some responsibilities and
19:05
duties which positions actually and again it's a risk calculus you're you're
19:10
making a risk calculation which which positions present the greatest risk or
19:16
likelihood for a potential conflict of interest and then when you flag those
19:22
positions then you're basically saying to that employee again we're at work you were gonna require you this is going to be compulsory advice and counsel we're
19:29
gonna make you file a 450 so that we can actually make a concrete determination about whether and to what extent that
19:35
risk is real right and we didn't leave this determination to the agency if I accident we did this because you're
19:40
better situated than we are to understand who in your organization faces these risks so that's it's a
19:47
really important thing it's a step in the process that your organization should take seriously because if you get
19:53
this wrong it's very difficult to have an effective system that's true and so some of the best people who are
19:58
positioned to help you with this are of course your supervisors supervisors are
20:05
the ones who are most familiar with what it is that employees are actually doing and what they're going to be assigned to
20:11
do and so Odie has created a job aid primarily I think to allow ethics
20:18
officials to farm this out to people who might not be intimately familiar with 26:34 point 904 or have any desire to
20:26
read 26:34 Point 904 and we've broken it down we've taken this as a job aid where
20:31
we've basically taken the criteria and we've broken it down into a series of steps and yes/no questions
20:37
that you could have supervisors or other folks anyone that you think would be appropriate to help you make these
20:42
determinations with respect to a class of positions with respect to a specific
20:47
employee I mean it walks them through these criteria to help them help you
20:53
determine whether in to what extent you know categories of employees or individual employees should be required
20:59
to be confidential financial sclerotia filers and this job I'm sorry project
21:04
did you want to add something yeah I would just sort of caution folks I think this job aid is extremely useful but an
21:10
experience that I had using this job aid in an agency that was setting up a confidential financial disclosure system
21:16
was it really important for the ethics office to offer support to supervisors I
21:21
guess the experience I had was here's this great job aid there are a handful of yes/no questions if you could help me
21:27
understand who on your staff but faces these risks that would be great then we can start our confidential financial
21:32
disclosure system and the list I got back was we're just gonna have everyone file so it's which defeats the purpose
21:40
right I said well every way everyone can't be equally at risk that seems that seems impossible and they said well you
21:46
know where I'm I don't want to take the risk of having someone not file who should have been filing hey so I don't
21:53
want to be responsible for that problem so the the what I found was the supervisors in this agency we're very willing to mitigate risk by spending my
21:59
time and as the eventual review of these reports so what we found that really worked was to ask them to put their
22:06
their employees into three categories definitely should file definitely needn't file doesn't need to file and
22:14
maybe there's some risk and I said you know once you've done that let's sit down and talk about this and figure out
22:20
if there's really a need for all those people in the middle category to file and what we found was some yes they
22:26
indeed you to file to me we would be the designated them as filers and they then they filed and some of the people the risk was so episodic or attenuated other
22:34
they really didn't need to file maybe there were other things we could do to manage that risk so if you use this that
22:39
would be our our only cautions make sure that it's a consultative a consultative use of the tool so that supervisors feel
22:47
like they they can make informed decisions that there's someone to help them manage the risk and I think in addition to that
22:54
another point I would make is it's important to periodically revisit your
23:00
designations because people's duties change missions change program areas job
23:08
responsibilities change and so I think that it's important to have frankly
23:14
built into sort of baked into your financial closure processes a periodic
23:20
revisit revisiting of your designations to make sure that you're not either over designating or under designating you
23:28
know in either direction but I think that Patrick's point is well-taken is this is a risk assessment and if you
23:34
have an extremely risk-averse group of supervisors you might find yourself with
23:39
a list that is far longer than then and what can actually compromise the like
23:45
efficiencies and the effectiveness of your of your confidential financial schools your program because you're
23:50
inundated with paper that is not really serving the purpose that the system is intended to serve exactly having a stack
23:57
of forms that you don't have the time or resources to ever look at that is merely serving to obscure the most dangerous
24:02
positions doesn't serve anyone's interest so really the the organizational interest is a little bit in tension with the risk profile of some
24:10
managers so is an ethics official it's your job to to help manage that conflict and come up with a solution that works
24:15
for the agency and just for your reference this resource along with the
24:21
confidential financial closure guide is on our website under the confidential financial disclosure tab helpful
24:28
resources for confidential financial disclosure and you'll see this list of of tools both for filers and reviewers
24:35
to use for the confidential financial closure reports we talked about q who is
Special government employees
24:46
required to file and we said as a general proposition its if you're not a public filer eg OGS 15 or below and then
24:52
as determined by the agency based on duties and responsibilities there's also
24:57
a specific mention in the guide itself as well as in the
25:03
about when and do special government employees when are they required to file confidential financial disclosure
25:09
reports I'm just going to touch and go on this because again s GES are covered fairly extensively in the guide and if
25:16
you do have questions please you know your desk officers are available to answer any questions you have but as a
25:22
general proposition and as GE is going to file a confidential disclosure report if they meet the criteria that we just
25:29
discussed if they serve on a federal advisory committee or if they otherwise
25:35
have a substantial role in the formulation of agency policy they will not be allowed to file if they're
25:41
already a public financial disclosure filer or if you have excluded them your
25:47
agency has it decided to exclude them from filing because you believe that the possibility of conflicts is remote what
25:54
I would submit to you is if you are in the throes of making some determinations about whether some of your SGS should or
26:00
shouldn't be excluded from filing one of the things that we encounter often with SGS particularly ones who are being
26:06
brought in for advisory roles is there is a I believe a misapprehension that
26:12
because they're coming in to provide advice they are not in a position to
26:18
actually engage in determinations or other decision-making that would be
26:24
critical and therefore they're not deemed to be to have a possibility for conflicts or they're cutting possibility
26:30
for conflicts is remote I think that's a misapprehension of the role of some advisory sge folks and I think that
26:38
anytime you have someone who's being invited to come in to advise the agency on policy types of matters that you
26:45
really should think very seriously about whether in to what extent you can honestly say that the possibility of a
26:52
conflict is remote there's some additional considerations that are in
Additional considerations
26:58
the guide I'm just going to touch and go on each of these because we are all adult human beings and we all are capable of reading ourselves so I'm not
27:05
going to read the guide to you there are provisions in in 904 26:32 for 904 for
27:15
sub mental reporting requirements so and this can reach even to public financials closure filers so agencies have the
27:21
ability with subject to prior approval from OGE to require some some filers to report
27:29
additional information over and above what is required on a public financial scotia report or to a file you know
27:36
according to supplemental regulations additional confidential information that's what that's making reference to
27:43
exclusions from filing agencies within your discretion have the ability to exclude positions from filing that is
27:51
within your purview 904 B explains what that what those exclusion authorities are and then finally the review of
27:58
confidential file our status this is basically what are the appeal rights of
28:03
an employee who believes that they have inappropriately been designated as a confidential financial disclosure filer
28:09
and again you'll find that in 2634 906 as well as in the review guide and I think these considerations as as a body
28:16
make a lot of sense because they're really a further articulation of the responsibilities of agencies to run
28:23
programs that suit their needs so not only do you have a lot of discretion about who files these reports you also
28:29
have a lot of discretion about what gets filed when it gets filed which instructions are used what kind of
28:35
information you're collecting so that really if you have situations that aren't well covered by our so GU form
28:41
450 and you need different information well you can work with OGE to make sure you get that different information
28:47
because again what we're trying to do here is is prevent those conflicts of interest absolutely and that teed up beautifully what our next slide says
What gets filed
28:55
which is what actually gets filed and I think you know Patrick you've sort of
29:01
you know God you know knocked it right on the head of why it matters like why
29:07
do we care what you what kind of form you actually file and that's because these systems are designed to in some
29:14
respects be tailored to your reality on the ground now for many many people and
29:20
most agencies are using the og form for 50 most filers file and OGE form for 50 and that serves the purpose for for most
29:27
agencies and most individual employees but if it doesn't there is an ability for the
29:35
agency to to craft an alternative reporting format and alternative reporting system for folks if the if the
29:42
og form 450 doesn't give you the kind of information that you that you need to do a conflicts analysis if it's giving you
29:48
too much information and just not enough of the right kind so
29:53
prot with prior approval from OGE now it is something that is subject to OGE approval you can craft you can tailor a
30:00
system that meets the needs for maybe just a certain category of employer in your organization maybe the 450 works
30:06
for most would you have a certain type of employee that that for whom an
30:12
alternative reporting format would be more appropriate that's completely within your authority again with
30:18
approval from hoochie 2 to craft that and to tailor these programs to - to
30:24
better serve the purpose they're intended right and I think when we look at the kinds of information the 450 collects it's very well suited to people
30:31
who are in positions like contracting officers it's very well suited to people who are maybe investigating a regulating
30:38
outside industry companies but where you have conflicts that arise from different kinds of relationships like maybe in
30:45
your scientific communities it may be appropriate to collect different information and here we allow for that
30:51
possibility as long as you have concurrence with oh gee that what you're collecting makes sense and that we concur with you but you know that's I
30:57
think an important feature because we can't possibly know all of the ways the conflicts of interest can arise for
31:03
executive branch officials from RCT or doji mm-hmm one final note that when I do want to emphasize this is that the og
31:11
optional form for 50 a is no longer may no longer be used we have we have
31:19
discontinued the use of that form now what we have told folks is that if you would like to craft your own version of
31:27
what had been the form for 50 a that
31:32
would be considered an alternative reporting format and you would have to go through the same sort of approval processes that you would for any sort of
31:38
an alternative report or system but if folks out there would like to craft your own
31:46
you may do so but you simply may not any longer use the OGE optional form 450 a
31:52
okay so we're gonna we're gonna go to the guide now we're gonna pull up the
31:59
guide itself because we're gonna talk about types of reports and filing deadlines so why do we care about filing
32:09
deadlines Patrick well what you know other than the nuisance of having to report things by a certain you know time
32:15
certain why do why do we care about filing deadlines well I think it's very important for us to be able to review
32:23
these forms and advise employees before conflicts occur so yeah I tend to start
32:29
with the need to file that new entrant report the timely filing of the new
32:34
interim report is very very important and we realized that the practicalities of filing the new entrant mean that
32:40
people will often be in the job for a little bit of time before they actually submit the form and we have taken some
32:46
steps in the new regulations to try and mitigate that by requiring you to include information about the ethics
32:52
rules in job announcements and offer letter isn't like but really the sooner you can get information about the
32:57
potential for conflict for a new employee the more helpful you can be to that employee in avoiding conflicts of
33:03
interest I think that's sort of foundational but then the periodicity of this is also important because people's
33:08
financial situations change and their duties change so we need some mechanism for a periodic reconsideration of these
33:15
facts because they may have changed without us or our employees realizing the significance of those changes so I
33:21
think that's really why our system functions the way it does and I think particularly with the new entrant you
33:26
know the worst situation we can find ourselves in is to have someone file a new entrant late and you realize they
33:32
already have had a problem there's already been a conflict of interest or they're moving in the direction of a
33:38
conflict of interest in some work is terribly harmed because of the kinds of
33:43
actions or changes your the organization's can have to make in the way say a project is staffed mm-hm see you know I think that that
33:49
timeliness is sort of foundational to the system but then the the periodic reconsideration of this is helpful
33:54
because thank you change mm-hmm so I think I think this is something that we really need to sort of focus on when we're
New Entrants
34:01
looking at the due dates for particularly for new entrant reports and new entrant filings are tricky we know
34:09
that from an administrative standpoint this is one of the hardest things one of the hardest things for agencies to make
34:16
sure they're getting right and they're getting timely notification of the
34:21
onboarding of new employees this is an area where it's really critical to have a good working relationship with
34:27
whatever part of your organization can assist you in identifying these folks as quickly as possible
34:34
because I think we if we if we consider a new entrant filing kind of like getting a baseline sort of like a
34:42
baseline sense of the health of the individual and the work that they're going to be doing and sort of the annual
34:48
report being their yearly checkup to make sure that everything's okay but we want to start out with a good clean
34:53
baseline you know report for the individual to make sure that you know
34:59
ethically speaking they're healthy to move forward with the work that they're going to be doing and so time is of the
35:04
essence with that so while well the new entrant has to be filed within 30 days
35:10
of assuming the duties of the covered position I think we we all recognize that assuming the covered position can
35:17
take on a variety of forms so I want to talk a memory flea about the ways in
35:23
which new entrants occur new entrants can occur if you're bringing in someone
35:29
new to the agency so it is a new hire from outside of the agency and a new
35:34
entrant report can be triggered by that in two separate ways one you do have the
35:40
ability to prospectively ask individuals to file a 450 in consideration for the
35:45
position such that you're actually looking at it before the offer is is being extended so that's one way to
35:52
capture new hires and maybe do that for really high-risk folks but then there's also the people who are coming in that
35:58
are newly hired that have been on boarded and you got to find out about them within 30 days of they're actually
36:05
coming on board I think that's one of the areas where I think people have some have some
36:10
difficulty but that's not even the most difficult kinds of new hires or new
36:15
entrants I should say new entrants can also be people who are already within your organization and they have either
36:22
been promoted into a position that's a covered position that's a confidential filing position so they might they were
36:29
previously encumbering an on filing position and now for through some mechanism they are now encumbering a
36:34
filing position finding out about those folks can be particularly tricky but the
36:40
same 30 days of assuming the the covered position still applies for those new
36:47
entrant filers and they are new intern filers unless they're coming from a from a covered position no I think this is a good example of this being an agency
36:54
program it's not an agency ethics office program I requires the cooperation of a
36:59
lot of people within your organization to make it function properly and part of the challenge of getting that
37:06
accomplished is making sure that these other officials in your organization's your supervisors Human Resources
37:12
officers understand the importance of this work because if they don't understand the reason for doing this
37:18
it's very difficult for them to decide how to prioritize the work so if you go
37:24
to them and you say you know I need to know this so that this person can fill out this form well if they don't know why we fill out the form or the danger
37:30
of not getting the form it's very difficult to assess whether or not that should be a priority or not so I think
37:35
it's important that everyone when we're talking about this this system to others and organizations understand what we're
37:41
trying to accomplish and for whose benefit we're trying to accomplish this because really this is an effort by the
37:46
ethics office to protect the integrity of the work of the agency we don't really do this for the health of the
37:51
ethics office right and the final new entrant situation I think which which may very well be the hardest of all is
37:59
when you have an employee who for whatever reason maybe is temporarily performing duties within their current
38:05
position so their position isn't currently designated as a filing position but for whatever reason they
38:11
have assumed certain duties for the for a year or for two years that actually
38:16
now put them in a position where they probably should be filing a confidential financial disclosure form
38:23
now that's an that's a situation where really your supervisors would be the ones who would be best situated to sort
38:29
of spot that and to descend to to alert you to the fact that an employee has now
38:35
assumed duties that should require them to file an ogee form for 50 but just to
38:42
just so that we're all you know sort of thinking about the manifold ways in which a new entrant report can can
38:50
become required now the rest of the the guide talks about exceptions to the
Exceptions
38:57
filing requirement I'm not going to read you the guide again so the the information about the exceptions to the
39:03
filing requirement are there the reporting periods for the new entrant report are also listed at the bottom
39:08
there and what I just described about somebody acquire or having new duties is
39:15
is actually discussed in on page 10 under newly designated positions where it says that if an agency has already
39:24
determined that the duties of a position require financial disclosure prior to an employee's entry into a position the
39:30
employee files a new entrant report upon assuming the duties but however an agency may make this determination for a
39:35
position that an employee already occupies and the incumbent employee in this case would file a new entry report
39:40
within 30 days of the agency designating the position as requiring confidential financial disclosure so in every single
39:46
one of these iterations that I talked about the same applies the 30-day gets triggered by the designation to a
39:53
covered position so that's that's that's all elaborated herein in the guide
40:00
itself I think administrative leave this is challenging but the reason it's challenging isn't because oh geez being
40:05
mean to you okay it's challenging because the conflict profile of individuals within your organization is
40:11
a dynamic situation it is dynamic yes those duties change positions become vacant people take on and divide up
40:18
those duties and sometimes they bring with them the potential for conflict of interest and to the greatest extent
40:23
possible it's in your agency's interest to manage that potential for conflict of interest we know it's not going to work perfectly in every case but we do want
40:31
to suggest that you should make every effort to do that because the prevention of conflicts really renounced to the benefit of the
40:37
agency and its programs and that's what we're really trying to do here and again I think that to the greatest extent that
40:43
you can have supervisors and others on the ground who are who are experiencing this in you know in a timely way to be
40:51
the eyes and ears and to have some sensibility and awareness that it is part of their duty to maybe spot for
40:57
some of this stuff that that that way you're not having to rely entirely on formal processes you can rely on
41:02
informal awareness to to help you identify these situations and sort of
41:08
quick notice we're approaching the end of the calendar year at next year's new training year begins January one this is
41:14
a good area of training for supervisors if you do special training for supervisors helping them to detect
41:19
situations where there's a change in the conflict profile among their staff members and training them to alert the
41:25
ethics office is a very valuable set of skills that you can help them develop so
41:31
if that's something that you think your organization needs consider including that in your training plan for supervisors this year it's an excellent
41:37
suggestion yeah so the other reporting category in under 450 filing is annual
Annual Reports
41:44
reports and the again the criteria for the requirement to file is here if
41:50
you've served in a position for more than 60 days during a calendar year you file an annual report the following February 15th of the following year we
41:58
talk about how do you count the number of consecutive calendar days for purposes of that 60 day mark the the the
42:07
guide also talks about you know when what are exceptions to the filing requirement and the biggest exception to
42:12
the filing requirement is effectively that there is no termination report required that if someone terminates the
42:17
position before the annual report is due there is no report due so unlike the public financials closure system we have
42:23
an annual or an incumbent filing but we do not have a termination filing the
42:30
reporting period is listed here we're going to be discussing that more with when we get into the actual form itself
42:35
over the the next two sessions moving between covered positions I think this
42:41
is a good thing for you to to review if you do have people who who if you if you
42:48
tend to lend people to agencies or people are moving to your agency from another agency this is this articulates
42:56
who should collect the report sharing between agencies for people who are
43:02
moving between agencies sharing copies of reports that have been filed all of
43:08
that is discussed here in the guide I just want to highlight that and alert you to it so if you have people who move
43:14
from one agency to the other this will give you some guidance on how to handle their their filing requirements now the
43:22
next page on page 11 we give considerable time and attention to this and I would just encourage you
43:28
that if you have special government employees who are operating within your
43:35
organization their filing requirements are quite unique SGS will always end
43:42
only file a new entrant fine aunt confidential financial disclosure report
43:47
they do it within 30 days of starting their covered position and then if they
43:53
are reappointed or redesignated each year they file a new entrant report each year upon that redesignate in a
44:00
reappointment they own always only ever file a new entrant report there are
44:06
multiple exceptions to the filing requirement that again I'm not going to cover in any detail here because I think
44:13
it would behoove you if you have s GE s to get very familiar with the guidance that's in this particular guide due date
44:21
considerations as well this is particularly with respect to Federal Advisory Committee Act folks they're
44:27
required to file their reports before they render any advice or an event no
44:32
later than the first committee meeting so if your s GES happened to be faka advisory committee s GE s there are
44:39
special considerations for those folks so you know for SG ease a lot of the
44:45
difficulty and complexity here is that different things apply depending upon
44:50
the type of s GE or the service that they're performing if they are just someone who happens to be basically a
44:56
part-time or temporary appointment person but they're not serving in an advisory committee
45:01
capacity the considerations are different than they would be for someone serving on a Federal Advisory Committee
45:07
Act committee so I just strongly encourage you to thoroughly peruse the
45:14
guide and the and the instructions that are in the guide and I think that's that's a good point because I think a
45:21
lot of folks think that the special government employee category is some magical category that's creates special
45:28
responsibilities and freedoms and filing requirements and what-have-you but really all it is is a designation about
45:35
how many days someone works yes right it's a it's accounting exercise it tells you how many days someone is expected to
45:41
work in a year so the similarities and differences between people who are expected to serve less than a full time
45:46
capacity or just as various and sundry as they are with any other category of employee so making categorical statements about
45:54
the filing requirements of special government employees is as ridiculous as making categorical statements about the
46:00
filing requirements of full-time employees yes because it's really just an exercise in how many days do you come
46:05
to the office and that doesn't have any bearing on the kinds of work you might do yeah exactly
46:10
so just pay extra special attention if you do have any s GES whether their advisory committee SGS or
46:16
not pay special attention to this section of the of the of the guide because it does make reference to some
46:24
informal advisory opinions that og has rendered on the subject as well in addition to the the common situations
Acting Capacity
46:32
that we encounter which are new entrant filers annual filers and then sge filers
46:38
who are their own special brand of new entrant filer we also addressed in the
46:44
guide situations when someone is serving in an acting capacity if you have situations where you have someone who is
46:51
temporarily assigned duties in a position that has been designated as a covered position this this part of the
46:58
guide is going to help walk you through when a new entrant report would be triggered by that acting capacity
47:05
functioning and when an annual report would be required depending upon how
47:10
long the person was in the acting capacity if these are situations that you find
47:17
yourself in the guide addresses it expressly right and the reason we're concerned with acting capacity is
47:23
because we're really concerned with the potential for conflict yes someone can have a potential for conflict when they're acting in a position just as
47:29
easily if they encumber the position on a full-time no terminus date basis
47:35
precisely so we need to be concerned about that equally yeah it's the duties of the position that are triggering the
47:41
filing and if you verse if you are even temporarily assuming the duties of the position then you are if so facto
47:47
encumbering a position that the agency has determined is at a risk for conflict of interest and so a forum for 50 or
47:55
some financial disclosure or confidential financials closure report is required in addition we have many
48:01
times folks get detailed from one federal agency to another and so again we've incorporated some guidance in this
48:08
document with respect to how do we handle an individual who's been detailed to another agency and we talk about what
48:16
happens if and we consider each of these circumstances if the individual is a filer in their host agency but they're
48:22
not going to be a filer in the agency to which they've been detailed if conversely the employee is detailed to a
48:29
position that's going to be a covered position although they didn't hold a covered position in their host agency
48:35
and the situation where they have they are going to be encumbering a covered position in both places so if you have
48:41
any of those iterations of that situation we discuss it in this section
48:47
of the of the guide right I think when you read the guide you'll see that it's directed towards managing the conflicts
48:54
wherever they apply because you left a position where there was no risk of conflict and he went to a position where
49:00
there is risk conflict yes we still need to manage that situation right and I think that there's always some question
49:05
about the the level of cooperation that should exist between agencies in terms of sharing these and who should take
49:11
responsibility for collecting the report and we address that we address that in the in the guide and to the extent that
49:18
that your question doesn't seem to be explicitly answered by the guidance in the in this in the guide then we would obviously
49:25
tell you please contact your desk officer and your desk officer can help you suss through or whatever peculiar
49:31
fact pattern you might have that if the guide is not is not helping you to answer whatever question you have the
49:38
guide also talks about intergovernmental personnel Act detailees we know this is an issue when folks are bringing in
Detailees
49:46
people from outside of government and also when people are sending their folks out to detailee positions outside of
49:52
government so this address is briefly the the intergovernmental personnel Act
49:57
detail these situations and then finally individuals who are not government
50:02
employees we often get questions about whether and to what extent contractor employees or members of federal advisory
50:10
committees who are not considered to be employees whether in to what extent agencies are permitted to collect
50:17
confidential financial disclosure forms from them the answer is generally speaking you may not they are not
50:23
employees and they are not subject to these requirements but just if you have
50:28
questions about that know that the guide also addresses that issue as well okay
Agency Written Procedures
50:36
so the the final the final aspect of
50:41
that we want to talk to you about are making sure that you have agency written procedures so everything that we've
50:48
talked about up to this point having to with from designating filers and how you go about designating them how often you
50:55
revisit your designations to what forms you're using to whether or not you're using any alternative reporting
51:02
requirements to what are your policies for collecting identifying collecting
51:09
new entrant reports and annual reports and reports from your SGS all of those things should be reduced to writing in
51:15
our document which which which contains all of that your procedures for doing
51:22
all of that so for identifying identification collection and review it should also
51:28
include any discussion of extensions and penalties under the regulation and the
51:34
guide also talks about this as well starting on page 50 talks about the agency's responsibility
51:40
and authority to issue a filing extensions for filers what the criteria
51:45
are for that what the number of days are that you're authorized to do that that's discussed in the guide it
51:50
includes the servicing combat zone or service during a period of national emergency extension provisions if you're
51:58
implementing those as well that would be something that you would want to reduce or have included in your written procedures while there are no filing
52:06
penalties under the confidential financial disclosure system as there are under the public financials closure
52:11
system agencies may still are authorized to take what you consider to be
52:17
appropriate action which could include an adverse action against an employee who has not filed or has filed a false
52:23
or incomplete or late report so you have the authority to engage in some form of
52:31
penalty administration even though it's not a filing fee like we have under the
52:37
public financials closure system exactly that the law doesn't specify what the penalty is but all of those
52:43
administrative tools that your agency has to gain compliance with with management directives are available to
52:49
you and it's important not to forget that because again if we don't receive the information in a timely way we
52:54
cannot assist employees in avoiding conflicts of interest which means we can't assist the agency in avoiding
52:59
conflicts of interest exactly and then finally there are records man at records management issues are also addressed in
53:05
the guide and that's also something that should be included in your agency written procedures which is how are you
53:10
allowing for access to your forms how are you protecting them from access
53:16
and and how are you allowing the forms to be used and then ultimately there is
53:23
a retention period that you're required to that you're required to retain the
53:28
reports and but there's also a requirement to destroy them once or
53:34
exceed definitely once you've exceeded the retention period so again that's discussed in the guide and those are
53:40
also things that should be included in your agency written procedures and do
53:45
you want to expand a little bit to Patrick on you know OGE when it comes to do a program review is most
53:51
definitely going to look to and ask you for your written procedures there's a
53:56
good reason that is a good reason but what is what is an overarching good
54:01
reason for we we see this this all the time is one of the disruptive most obstructive things that happen to agency
54:07
ethics programs is turnover in any personnel who administer the program and
54:12
if you don't have sound written procedures that turnover can be sort of catastrophic to the functioning of the
54:19
program so having good written procedures is really good succession planning it also allows you to formalize
54:25
the relationships you need to make this program work you cannot run an effective
54:32
confidential system out of the ethics office if you're in a program of any size unless you personally know everyone
54:38
in the organization and what they're up to all the time you're gonna need some help somewhere be that designation
54:43
notification of personnel changes awareness of what the duties and responsibilities of the positions are
54:49
grid procedures allow you to document and make durable those relationships and
54:55
those vectors of cooperation so they can really be a benefit to your program to
55:00
have this stuff formalized so that everyone agrees on what their their roles and responsibilities are in the
55:05
agency's confidential financial disclosure program absolutely so there Patrick is just beautifully articulated
55:11
all the reasons why I why agency written procedures are really to your benefit it
55:16
is not just a bureaucratic exercise that og wants to come in and take a look at
55:22
it is it is for the benefit and the continuity of your of your program and
55:27
it is useful I think to be able to pull it out when you are trying to if you're having to rebuild or build a new
55:35
relationships with other parts of the organization if you have standing and I
55:40
like standing agreements with those organizations that you have reduced to
55:45
writing in your agency written procedures it gives you something concrete to point to it may be a point of negotiation with that organization it
55:53
will be a point because it'll be a dynamic document as are all of these types of data but once you've done that
55:58
work to capture that is it really good it really helps to strengthen those those relationships and strengthen those
56:04
ways of cooperating okay so that is our overview of the system for today if you
56:11
can join us if you're able to join us next Tuesday we're going to be talking
56:16
about the forum and if you look at section two of the guide that's really
56:21
what we're going to be relying upon is our guide for next week's session we're
56:27
gonna be walking through every part of the forum and discussing you know what
56:32
it is why it is what you should likely see there so that you can know in
56:37
anticipation and you can better advise employees as to how they how they can
56:42
best fill out fill out the form excellent so we hope you can all join us next week for part two of this broadcast
56:48
this like all broadcasts recording will be available on the course page immediately upon the conclusion if you
56:55
found this to be too basic and understanding feel free to use this with other members of your staff isolate these these become on-demand resources
57:02
as soon as we're done with the live broadcast and we want them to be tools that agencies can use for the professional development of the ethics
57:08
officials in their in their agencies so we hope you do that and we've given you a pretty version of the slides as well
57:14
so that if you want to do it if you want to give your your employees a something that's a little visually more attractive
57:20
than the slides that we that we shared with you today we've given you the pretty copy as well absolutely so thanks
57:26
very much for joining us today Cheryl and thanks to all of you and we look forward to seeing you next week thanks
Part 2: The Form
Introduction
0:12
good afternoon and welcome to part 2 of our introduction to confidential financial disclosure I am patrick
0:18
shepard and i'm very pleased to be joined today by Cheryl cane piasecki hey Patrick thanks and welcome back everyone
0:23
we hope you had a chance to review part 1 and today we are on to part 2 the form
0:29
that form yes today is going to be maybe a little bit of a slog I hate to say
0:35
that because I don't want to create nasty expectations of what we're going to be doing today but it is going to be
0:40
we are going to be getting into the details of the form we are literally going to walk through the form from cover to cover as it were to help you be
0:50
able to assist the filer we want you to become familiar with what the contents are of what the report is going to
0:56
require the the the file or to disclose so that you can assist your filers also
1:01
so that you're better prepared to to know what you're gonna expect to see once you start getting forms in what can
1:08
you reasonably expect or should you reasonably expect to see on each part of the form and then ultimately we want you
1:14
to be able to learn how to read this form the content across the form because the form in many respects is going to
1:22
have the filer disclosing the same holdings but in different ways across
1:27
different parts of the form so it helps to tell you a story about some of the holdings and some of the sources that
1:34
you might be seeing on part 1 for example you'll see again in the outside positions part or you'll be seeing in
1:41
agreements and arrangements and what we hope to do today is help you to understand why it's relevant and how you
1:47
can sort of pull that story together depending upon the information that you're getting from one part to the next
1:52
absolutely I think of it a little bit like a detective story yes we're trying to see if the form coheres together as a
1:59
whole if the pieces that are being reported makes sense as a piece do they tell a coherent consistent story or
2:05
other pieces we're missing yes in a lot of cases the hardest part about reviewing these forms is guessing what's
2:11
not on the form exactly you have to be like omniscient right that we do and you'll find if you
2:17
review these forms that you get better and better at figuring out what ought to be there if it isn't and seeing where the story doesn't quite make sense but
2:24
the first step there of course is to understand what ought to be there and one thing I would suggest to if any of you are not yourselves 450 filers one of
2:32
the best ways to force yourself to become familiar with the content requirements of the report is to
2:37
actually make yourself fill one out that's a suggestion obviously if it's not required right but if you want
2:43
yourself are not a 450 filer and you're new to the 450 review process you may just want to go through that exercise
2:49
because it's gonna force you to read the X to read the instructions and you're
2:55
gonna have to then you'll know better whether or not those instructions are comprehensible to you because if they're not comprehensible to you then chances
3:01
are those are the kind of questions you're gonna get from your filers so you can anticipate maybe some of the questions that you're gonna get from
3:07
folks because you yourself they may be questions that you yourself would have had absolutely you develop a little bit of empathy with your filers this way
3:13
which is important because they are gonna have frustrations this isn't a simple exercise they of the instructions
3:19
are quite long absolutely so the queen
OGE Form 450 Guide
3:25
of our parade again today though is the 450 reviewers guide we gave you a copy of that last week and we would ask you
3:32
to have a copy of that handy today because while we're gonna be focusing on the forum itself they're ours there is
3:39
additional information that is contained within that reviewers guide that I'm going to be making reference to and that
3:45
way if you want to be following along with the guides and you will see how the the presentation today truly is just
3:51
following along in section 2 of the guide you'll be able to understand
3:56
better some of the information that I'm conveying that's embellished in the guide that you're not going to find on
4:02
the forum so I would like you to have that handy and I'd also ask you to if you'd like to to have the ogee forum 450
4:08
handy as well because we I have screenshots of the various parts of the
4:14
forum sometimes they're more legible than others so if it would be more helpful to you to be able to actually
4:20
looking at the forum itself you might want to have that that available as well we've given you a copy of that
4:26
that's a theme with this series is that we really want you using the tools you're going to use in the course of the
4:31
review so having these things handy making annotations marking them up is an
4:36
important part of this exercise a port an important part of why we're doing this is so that when it comes time to review all the reports that come in the
4:42
beginning of next year you have some tools and some notes to help you in that process that's exactly right so we are
4:48
going to be dealing with section two of the form so and there it is from the
Why we do this
4:53
table of contents but as we talked about last week it's really important I think always for us to have in the forefront
5:00
of our mind even before we start getting into the details of the report contents and what the filer should be disclosing a little reminder about why it is that
5:07
we do this so Patrick I'm gonna ask you to do a real quick refreeze of what we discussed last week about why it is that
5:13
we're doing this financial disclosure business right and I think this is important to remember when we're talking
5:19
about the confidential system we really just have the one objective we're trying to prevent conflicts of interest we're
5:25
trying to help advise employees prospectively about the steps they need to take to
5:30
avoid having conflict between their financial holdings that's reported on the form and the duties of their physicians i with the government that's
5:37
it that's the whole thing so if we need to ask questions about the contents of the form in order to get there we need
5:43
to do that if we need to work with our GE to create a different form to create it could collect different information
5:49
in order to accomplish that goal while we ought to do that and I think most importantly you need to
5:54
learn what it is your filers do so if you don't have information about what it is your filers do at your agency that
6:01
could pose a potential for conflict of interest you can't do this process until you learn that and if that means working
6:07
with supervisors to conduct intermediate reviews getting PD is getting
6:13
descriptions of work for work units that's necessary work that's not nice to have stuff that's necessary work because
6:19
we can't prevent conflicts unless we have the information we need to detect the potential nexus between duties and
6:25
financial holdings exactly so as patrick said I mean the primary
Confidential financial disclosure
6:30
the primary reason we do confidential financial disclosure unlike the public financial disclosure where there's a disclosure for the sake
6:36
of disclosure and confidential finish disclosure it is purely a prophylactic try to prevent conflicts of interest and
6:43
other ethics issues from from occurring and the certification statement as we
6:49
said last last week attest to this you are basically concluding after you've
6:54
completed your review that the filer is in compliance with applicable laws and regulations and those applicable laws
7:02
and regulations include the criminal conflict of interest statutes in Title 18 sections 201 through 209 the
7:07
standards of conduct at 26 35 5 CFR financial disclosure regulations at 26
7:13
34 and then any agency supplemental regulations that you have now as we
7:18
mentioned before and I'm going to try and highlight this a little bit and Patrick is certainly going to get into this on Thursday we want you to have a
7:25
little sensibility as we're walking through this forum about the information that's being disclosed in different
7:31
parts of the forum is asking for additional information that's going to help you identify whether or not various
7:37
and sundry parts of the standards of conduct or the criminal statutes may apply so as we're going through what you
7:44
can expect to see we'll also try to highlight for you which of the criminal conflict of interest statutes or what
7:50
the information is that you're going to glean from the information they're giving you to assist you with for
7:55
example an impartiality consideration or a seeking and post employment consideration because I think that if
8:02
you have that in mind the statutes and the standards that are likely going to be disclosed as it were or that the
8:10
analysis for which the information is that when that particular part is assisting you then you kind of know what
8:15
to hone in on when you're going through each a part of the report so we're going
Form 450
8:22
to start with the form itself and on the very first page of the form what I want
8:28
to alert you to first and foremost is the form has changed to reflect the
8:34
revisions to the regulation so it is important that you and your filers know
8:39
that you should be using the most recent version of the form which is dated as of November 20 19 this
8:47
is the version the PDF version that is on our website so you can send your folks to our website if people are
8:54
filing a hardcopy if you don't have an electronic system and they're filing hard copies what I would ask you to
8:59
please do because this happens to us every year folks unfortunately believe that when they go
9:05
to our website then that means they filed their reports with us right we don't want them we do not want your
9:11
filers reports and it does happen every year so what I would ask you to please do is that if you are sending people to
9:17
our site with a link to our site please remind them that your office or wherever
9:23
it is within your organization is where they should be filing their od form 450 and then it should not be with the
9:29
office of government ethics and also if you maintain an internal ethics website if you're the person who's responsible
9:35
for that and you send people to your own internal site just make sure you have the correct version of the form I
9:40
remember when we changed the form back I think it was 2007 going on program reviews and seeing the old old form for
9:47
years afterwards yes also consider this a reminder to to update that web content
9:52
absolutely and our next reference is going to be we're now going to start getting into the guide and sharing with
Reporting periods
9:58
you some of the information that's in the guide and the first piece of information we would like you to be
10:04
aware of that's in the guide on page 18 is a table with the various reporting periods and the individuals for whom
10:11
information is required to be reported under each of the parts of the form this
10:16
is one of the areas where I think the comfortable any kind of financial disclosure form whether it's public or
10:22
confidential can start feeling a little overwhelming both for you and for the filers and that is because there's a lot
10:28
of moving parts and the information that's required is different depending upon the the nature of the status of
10:34
your of your filing status and so this gives you a quick and dirty overview of
10:41
who reports what where right because it's it's not always the same people and
10:48
it's not always the same timeframes precisely to keep that straight so what I want to do is just kind of highlight
10:53
for you what you should focus on this table and if you I were you I would keep this table handy for your own
10:59
purposes as you're reviewing reports or as you're giving advice to employees
11:04
note that for the reporting period for new entrant sort of the key piece of information there is the date of filing
11:11
so when you're trying to figure out when the when the employee is is trying to figure out what period of time am i
11:18
covering here what period of time am I responsible for the date of filing is the critical date to let those people
11:26
know that when they're either going to have to report what they hold as of the date of filing or to the extent that
11:33
they have to do a 12-month look-back right it's going to be a 12-month look back from the date that they file so
11:42
when you're looking at a new entrant report you're going to be looking at information that should be current as of the date of filing or within twelve
11:49
months of the date of filing I think that makes sense because when we're talking about new entrants we're always
11:55
looking forward yeah right so we want to find out what's your situation right now so we can help you resolve potential
12:01
conflicts so that you can serve in your new government position that that strikes me as intuitively it makes sense
12:07
even though it's a little bit complicated right now we're gonna contrast that with annual filers now
12:12
annual filers we're looking at the preceding calendar year what I would ask
12:18
you to do there is to substitute December 31 whatever the current
12:24
calendar years at you that you're in here is 2019 is going to be the one that is going to be the the preceding
12:30
calendar year end date for filing in 2020 for example so in February of 2020
12:35
all of the information in that report is going to reflect the values and the
12:43
holdings as of the end of the preceding calendar year not to the date of filing not till February 15th but as of 12:30
12:51
one of the prior calendar year and it's going to be an entire look back over the previous calendar year so the
12:58
information you get on an annual report from a confidential file is not going to
13:03
be as of the date of filing and I think there's two things to keep in mind here one that means it's true
13:08
an annual report it reports on their financial situation during the year in
13:14
this case it will be the year of 2019 another reminder is that because the information need be current as of
13:20
December 31st 2019 your folks can start filing in January they don't have to
13:26
wait until February so if you're thinking about when you should send folks notice you know think about it
13:31
like tax season you can start as soon as the year turns over you have the information you need to make those disclosures and you do have 45 days or
13:39
46 days whatever it is in order to get that information together but you may do so earlier and that can take some
13:45
pressure off of your program precisely and the final thing is the individuals covered and again here the the different
13:54
parts of the form require information from different individuals part 1 part 2
14:00
and part 4 are going to be reflect or should reflect the information relevant
14:08
to both the filer the spouse and any dependent children that the filer may
14:13
have there's some carve out for dependent children under part 1 we're going to talk about that in a minute
14:18
with respect to non investment income but for the most part you want your filers to know that for certain parts of
14:25
the form part 1 2and and 5 they're going to be required to provide information
14:30
not only for themselves but for their spouse and dependent children we're gonna we're gonna emphasize this over
14:36
and over and over again because I think one of the biggest mistakes or most frequent mistakes that filers make that
14:41
you wind up having to go back on is a failure to report the holdings of theirs
14:47
particularly their spouses and sometimes of of their dependent children and when
14:52
I was working at an agency reviewing confidential financial disclosure reports I found for most of our career officials if there was going to be a
14:59
potential for conflict it likely had to do with the spouses employment that's an area where there's you know sort of
15:05
strong possibilities so receiving that information in the appropriate format and timely is really important exactly
15:12
and in addition when you're in parts three and four then obviously those are
15:19
that's information that only the filer has to report for themselves so any outside positions or
15:24
agreements or arrangements would only be information that's relevant to the filer
15:30
not to the spouse or dependent children with respect to spouses and dependent
Spouse and dependent children
15:36
children here's where I want to alert you to some additional information that you'll find in the guide itself that is
15:43
what constitutes a spouse we often get questions about how is spouse defined for purposes of financial disclosure the
15:50
definition of spouse you can find in the guide likewise with what constitutes a
Dependent vs minor children
15:55
dependent child and how do we distinguish between a dependent versus a minor child and as you all should know
16:02
minor children the minor child is an imputed interest under 208 dependent
16:07
child is not but its dependent child financial interests that are disclosed
16:13
on the form so we want you to understand the distinction between a dependent versus a minor child for purposes of
16:19
disclosure in addition people sometimes ask whether or not and you do sometimes
16:26
employees get pushback from their spouses about I don't know why I have to disclose my engage in this disclosure
16:34
actions I didn't sign up for this job precisely there is a separateness test that if if the holding can meet the
16:42
separateness test it may exclude it from having to be disclosed it's a difficult
16:48
test to meet all the prongs to but that that test and the criteria for that test
16:53
are also in the guide and then finally this is another question we get are changes in an employee's either marital
17:00
status which is sometimes separation with an intent to divorce marriage
17:08
during the reporting period with someone wasn't married and they became married and you know what how do we how do we
17:13
ferret that out with respect to the reporting and then finally one if a
17:18
dependent child is no longer dependent how do you make those decisions and what happens when that occurs though all that
17:23
information is covered in the guide so again just to highlight for you that there is that additional information
17:29
those are common questions that we sometimes get you know apprising yourself of that information in a day
Can you attach a brokerage statement
17:36
and we'll help you if and/or probably when we're you you actually get those
17:41
questions yeah yeah I find that those questions do come in every filing season and I find myself doing the same thing
17:47
every filing season which is going back to the guidance and looking up exactly what the answer is and helping the employee to to apply those tests the
17:55
only other thing I would alert you to on page 21 and I'm just gonna touch and go on this because there's just so much information to cover here obviously a
18:02
lot of times folks want to know whether or not they can just attach a brokerage statement to their report rather than
18:08
having to go through the gyrations of disclosing the information on the forum
18:13
itself discussion of when and under what circumstance and how one can use a
18:19
brokerage statement and that will suffice for purposes of disclosure it's discussed on page 21 of the guide what I
18:25
do want to highlight for you because I think it's really important is it doesn't happen often but there are some
18:30
times when people who are being considered as nominees for presidentially appointed senate-confirmed positions will be
18:37
filing a 450 instead of a public finance disclosure report in those instances they're going to be subject to the
18:42
nominee review reporting requirements and OGE has established that we do not
18:50
accept brokerage statements in the context of nominee financials closure so I'm just highlighting that for you and
18:56
again this is all on page 21 of the guide yeah and if you're the field of person your agency who deals with
19:01
nominees to these kinds of positions we can save you a back and forth with your og reviewer answering that question for
19:08
you precisely okay so let's move and we're moving on to the cover page now if we're
19:15
gonna divide the cover page into three different sections because there are three discreet sections and each one has its its own sort of set of highlighted
19:23
highlighted important aspects to it the
19:28
first part of the of the cover page is really the identifying information from the filer but in addition there are some
19:35
key pieces of information that are going to be included here that are going to be critical with respect to indicating the
19:44
triggering date for either a review function that's subject to
19:49
certain number of days before the review has to be completed and/or a filing
19:55
criterion due date so let me be more specific about that in box one you want
20:01
to make sure that this is the date received by the agency box this is important because this is going to trigger the 60-day review clock once
20:10
you've received the report your 60-day review period begins upon the date received so you need to mark the time on
20:17
that report for your records and for obviously for oversight purposes to make
20:23
sure that if og comes in for a program review we know the date that you received the report we know what the
20:28
triggering date was for the 60-day and it is important that whoever is collecting these forms makes that
20:35
notation yes sometimes forms are filed with supervisors sometimes they're filed with administrative staff in an office
20:42
whoever is taking these forms from the filer needs to know to mark this because that clock starts when the agency
20:49
receives it not when the Dayo receives it not when the second-level reviewer receives it but when the filer actually
20:56
turns the report into whoever he or she has been directed to file with that is the date received by the agency that is
21:02
the day received exactly another key piece of information that you're gonna find in this section is with respect to
21:09
your new entrant filers if someone is a new entrant or filer they need to indicate their date of appointment to
21:15
the filing physician to the covered position and again this is going to be critical because this is an indicator of
21:21
when the 30-day filing requirement starts so as of the date of their
21:26
appointment they have 30 days from that from that date to file their report unless they receive an extension or
21:34
otherwise have that due date altered so this is another one where it's really critical to make sure that you have that
21:39
date in there because that's going to let you know where you are in that 30 day window and whether or not the report
21:46
is has been filed on time right for special government employees this is
21:52
another place where it's it's important if you have special government employees to check that box to know that they're
21:58
an sge because as we talked about last week s GES have this funky constant new and
22:03
report requirement where the only thing they ever file is a new entrant report but in addition a lot of times your s
22:09
GES because they are part-time employees you'll need sufficient information to be
22:15
able to contact them if you have questions because maybe they are people who only come in X number of days a
22:21
month and you need to have probably personal information about where you can contact them so again this is this is
22:28
for purposes of your review and follow-up you're going to want that information from your special government employees so again record the date
Special government employees
22:36
received to trigger the 60-day review requirement ensure new entrants provide their appointment date and properly
22:41
identify SGS in their contact information the next part of the report is really important because this is
22:47
where the employee can basically give you a snapshot of what you can expect to see in the rest of the report and it can
22:53
give you a sensibility about whether or not this is something that you're going to be able to easily triage and sign off on or whether or not it's going to take
23:00
some time the individual should be indicating in step 2 of this section
23:08
whether or not they have any reportable assets or sources of income or for each
23:15
of the sections whether or not they have anything that's reportable on that part and they're going to indicate whether
23:20
yes if they do and if they do then you should be able to go to that part and you should see something disclosed right
23:26
likewise if they have indicated no meaning they don't have anything to report you should go to that part of the
23:33
form and there shouldn't be anything disclosed the start of our detective work making sure there's consistency
23:40
between the cover page and the individual parts and then also this is where the employee signs the form and this is really really really critical so
Employee signature
23:48
the highlights from this section of the form are do not do not do not accept an unsigned or undated form the the the
23:56
signature is absolutely imperative because that's where the employee is certifying that what they've disclosed is true to the best of their knowledge
24:03
and an undated form again for purposes of whether or not they filed timely we
24:09
need to have the date on the form so you know if you receive an unsigned undated form you really have to not consider it
24:15
having been filed if it's unsigned and undated okay you need to follow up immediately on any
24:21
incomplete or inconsistent statements in step two so if you're finding that someone said yes I do have something but
24:26
they didn't they don't have anything on that part or they said no I don't and they do have something on that part to
24:32
do that kind of immediate follow-up to make sure that what they're attesting to with their signature is actually what
24:38
right what's there because they are attesting to that and then finally I would use this if if the extent that you
24:46
verified that it's true that the either the person has nothing and so that cover page is the only thing that they have to
24:52
submit that you can use that to triage reports I have somebody do that initial
24:58
sort of scrub to make sure that the statements are accurate and then assign them out accordingly so the more complex
25:05
reports can be handled by somebody else ones that have nothing or that have minimal disclosure can be handled by
25:11
someone maybe who doesn't have as much sophistication with with the reports and I think that's a really good point
25:16
because if you've been through a season or two you know it's the tiny minority of reports that take up a huge amount of
25:22
the resources all the back-and-forth email chains and the large majority of them can be certified after answering
25:30
some basic questions or maybe no questions at all so if you can make that easier work work for people who are less
25:36
skilled or experienced and reserved the more complex reports for your more experienced reviewers you can use your
25:42
resources more efficiently that way so there's really something to think about especially if you're on a high-volume agency precisely okay so the next part
25:51
of the report this is where your reviewers this is where you were going to sign if you have intermediate reviewers they're going to sign at line
25:56
16 you're certifying official is going to sign at line 17 and again as we said
26:03
the certification statement is that you conclude that the filers and compliance with applicable laws and regulations except as noted in the comments box
26:10
below so highlights of this review certification and comments this is where
26:15
you can document your review start dates and any issues that are keeping you from
26:20
certifying the report because there's a 60-day review requirement timeframe
26:26
ideally your certification should be completed within that sixty days but it is an stood that as long as you have under
26:32
undertaken the review and it is clear that you have either additional information that you're seeking or you
26:39
are trying to resolve any issues that you've discovered in the review that that can toll that 60 days and it's
26:48
acceptable that it's not necessarily certified within sixty days but again your dates of signing these to indicate
26:55
that it's at least under review or at least somebody has started taking a look at it are gonna be really critical
27:00
that's a really good point and something to keep in mind if you have some of these complex reports we're having to go
27:05
back and forth to get the final pieces of information from say a spouse's retirement account or something of that
27:11
nature don't wait until the report is perfect to advise people on potential
27:17
conflicts if you see on that first draft oh no that's something that we're gonna really have to worry about we may need to do a recusal we may need to ask
27:23
someone to divest go ahead and provide that advice don't wait for the last two assets in the retirement account to
27:29
start drafting that memo because it'd be a horrible situation to have someone inadvertently engage in a conflict of
27:35
interest when you the agency were in possession of information to help them mitigate that possibility so you know if
27:42
you see conflict act on those as quickly as you can absolutely and with respect
27:47
to that I mean technically really you shouldn't be certifying the report until any conflicts have been remediated so
27:53
the sooner you can identify them and at least be working on how are we going to resolve these the sooner you're going to
27:58
be able to certify that report additionally what we would typically see in the comments section or in this part
28:04
of the form are any filing extensions that you granted to the to the filer and then also any ethics issues you
28:10
identified and remedial actions that were required or taken now I know some agencies may not put that right on the
28:17
form you may have that in reviewers note or whatever I think that there are some advantages to having it on the report
28:22
because then it's a one-stop shop for anybody who's looking at this or looking behind this can see what the actions
28:28
were that were taken or the discussions or the deliberations that took place in any event that is certainly a function
28:34
of that part of the form and you're encouraged to use that for the purposes that we've we've described here on on
28:41
this slide so on to the the major part of the forum
Part 1 Assets and Income
28:46
where it's that's going to occupy probably most of your time we're going to start with part one of the 450 what I
28:55
want you to to to know is what we're gonna walking through this forum we want to point out to you several things we
29:01
want to point out to you where there are instructions for the filer with respect to what to disclose and then also how to
29:09
disclose and then we'll talk a little bit about how for you is the reviewer the guide will have additional
29:15
information for you with respect to understanding some of the things that you might actually be seeing on the
29:22
forum but we want to start working with each of these sections that we walk through we're gonna start with here are
29:27
the instructions which help the filer know what to report and then we'll talk
29:32
a little bit about ways that we've provided examples for for employees to know how to disclose the things that
29:40
have to be reported so we're going to start with part one assets and income and if you look at the the this box
29:50
which has the instructions for the filer and they're written for the filer we've attempted on this form to make the
29:57
reporting requirements I think as comprehensible as possible for the filer so we have tried to simplify to the
30:04
greatest extent possible what we believe are the most I think commonly reportable
30:10
things that we anticipate that employees are gonna have to file the things you're most likely to see that people are most
30:16
likely to have so that's we're flagging for them the types of things we need to
30:22
see but also those things we most expect to see precisely now under part one we're going to be looking for assets and
30:29
sources of income and as you see on the slide here the first box at the top is
30:35
going to be a description of assets that are held for investment purposes as well as what cut what sources of income would
30:43
be considered investment income because that's a type of income that we should we should see on the form but then
30:50
they're ours also what we call non investment income and that second box below that is where there's going to be
30:56
a description of those things that constitute non investment income the other thing I want
31:01
to point out and we've done this the same across all of the parts is the first the the table or the the boxes on
31:10
the left side of the table are going to be this is what you report the boxes on the right side of the table are going to
31:17
be these are things that you don't have to report these are things that are excluded from the reporting requirements
31:22
in many instances knowing what to report is going to be more easily discernible
31:29
by reading what you don't have to report then if his pie reading what you do have to report so I would encourage you to
31:37
encourage employees for them to look at the do not report side as a way of getting a sensibility about the things
31:43
that they don't have to worry about before they look to though what's the universe of things that I do have to
31:48
concern myself with and the distinction between these two groups of financial
31:54
holdings of assets is that the assets that are not reportable I cannot under
32:00
the law or a very unlikely to pose a potential for conflict of interest so if if the reporting of something doesn't
32:06
help us in our endeavor to prevent conflicts of interest we don't want to see it we would like people to have as
32:12
the easier time filling out these forms as possible we know that's not always the case sometimes you end up with a lot of questions but about for example is
32:18
this a reason there's not a diversified mutual fund well these are confidential reports so the over-reporting isn't a
32:24
big deal but if we can reduce the burden we want to make sure that we do so so that's kind of the theory here so I do
32:30
think when in keeping with what Patrick just said a few things that I want to highlight for you under the do not
32:35
report because these are the things that I think people could get confused by because they are definitional and I
32:41
think that the more that we can give people helpful hints about these sorts of things then we keep them from over
32:47
reporting from the get-go so if we look under the do not report side at the third the third bullet down certificates
32:54
of deposit savings or checking accounts we're basically talking about cash accounts cash accounts basically are not reportable
32:59
similarly money market mutual funds and money market accounts again those are more cash like types of accounts so they
33:06
aren't reportable so they're because they're very unlikely to raise the prospect for of interest similarly diversified mutual
33:14
funds such as and we give an example of what those things are diversified mutual funds for our purposes is the definition
33:21
of diversified for purposes of the exemptions from 208 under 5 CFR part 26
33:26
40 so a diversified mutual fund and we give definitions of those lower down on
33:31
the report and also in the reviewers guide but that's the definition we're going to be using so again the reason
33:37
we're telling people don't report your diversified mutual funds is because they've been exempted from the conflict
33:42
of interest statute so there's no reason to report them and then similarly diversified funds within an employee
33:48
benefit plan that might be a little bit stranger or stickier for people to try
33:54
to figure out we have an operational definition for that but those are the the key things I think if you can
33:59
highlight for folks because that's what most people actually are gonna have and just make sure they understand those things aren't reportable so once we get
34:06
into the things that are reportable we go back to our left hand side we have in
34:11
our changes to the to the review rope to the reporting requirements the revisions that we just made to the regulation we
34:18
have tried to simplify by giving you a single value by giving employees a single value that they can focus on and
34:24
one greater than 1000 dollars is the magic number and it applies across the
34:29
board so for assets that were held for the invest investment of or production of income at the end of the reporting
34:36
period if they have a value greater than a thousand boom you report them if you had a holding that generated more than a
34:44
thousand dollars in income over the course of the reporting period boom that's reportable similar similarly with
34:51
non investment income all of those dollar values are greater than a thousand so any sort of non investment
34:58
income salary fees commissions other earned income greater than a thousand for you that for you but then also for
35:05
your spouse the sources of income that are reportable again that 1000 greater
35:10
than a thousand dollar threshold is going to apply again so we don't have like two and three and four different thresholds for reporting the dollar
35:18
value is greater than a thousand dollars now one thing I do want to point out
35:23
here though with respect to do not report is to remember that dependent children's earned income is not reportable so
35:29
that's another thing to highlight for folks that while this set well the well some of the spouse isn't that a non investment income is reportable the
35:35
dependent child's is not so when we get
35:42
to as I told you as we as I just mentioned we give you we give the employee definitions so they can
35:49
understand what the definitions are that they're operating with with diversified and sector mutual funds and etc once you
35:56
get down to where they're actually reporting we again try to help the employee out here by giving examples of
36:03
the again the things that are most commonly gonna be things that they're going to be reporting so we say stocks bonds sector mutual funds real estate
36:11
these are the types of things we most likely to expect to see from folks so that's why we highlight those in in that
36:17
in that separate section of instructions when it comes to the how do you report
36:24
it if you we even on the form itself we suggest to people that they go to the
36:30
last page to see examples of how to report assets an income so I want to
36:35
give you show you that and if you want to take a look if you have the form up in front of you yourself this is this is
36:42
what we give to filers to help them illustrate how they are to report these these types of holdings and again the
36:50
examples that we give are examples of things that you would commonly see or they should commonly be reporting on
36:57
part one so on the form itself what I'm trying to suggest to you is on the form itself to the extent that you can really
37:03
encourage your filers to look at those instructions to look at that final example page they're there for most
37:11
people who don't have really complex financial holdings those instructions
37:16
really should be enough right and if you're like me the examples are really the helpful thing like reading and I
37:23
jesting it's a nice to have but if you can just flip there and say yeah I have some of those things I see what
37:28
information you need I can get close enough I can get you the information you need to conduct your Cal fix analysis so
37:34
maybe when you ask your employees to file reminding them that that's there or some other way highlighting the
37:40
availability of the example page can save you a lot of back-and-forth make sure you get you know the whole fun name
37:46
the location of any real estate those are those kinds of piece of information that you're gonna need you can save time
37:52
by reminding folks of those on the front end right so some things to highlight for you from the guide itself in the
38:03
guide itself there are actual definitions of asset and income types so if you have some questions yourself
38:09
about certain types of asset and assets and certain types of income there is additional information in the guide that
38:16
will address those issues for you likewise if you have questions about how do we do a valuation of certain types of
38:23
things particularly if there's a requirement to aggregate how do we go about valuating and aggregating certain
38:29
types of holdings or certain types of income there is a section that talks about how do we deal with income from
38:36
partnerships or S corp soar LLC's because sometimes sometimes that income
38:42
is investment income sometimes it's non investment income and you might say to
38:48
yourself well why does that matter well maybe for the filing the spouse it may not matter but whether or not the dependent child has to report it it
38:54
could matter if there's depending on if it's if it's considered to be investment income as opposed to non investment
38:59
income the guide also talks about tax deferred plans and accounts how do you
39:05
calculate income when when the the assets themselves are tax deferred do
39:12
does income that accrues to a tax deferred asset go towards the thousand
39:17
greater than thousand dollars for purposes of reporting and the big the big kahuna in all this though is a
39:23
discussion of underlying Holdings this is a this is one of the biggest areas
39:29
where you are gonna have to probably go back to filers because invariably filers don't understand this requirement which
39:37
is when you have things like an IRA an individual retirement account or a
39:43
brokerage account or certain types of pensions where it is basically an
39:49
account that contains a variety of holdings it isn't enough to identify sort of the parent account you
39:57
need to or may be required to identify the holdings that are within that account yeah so for example if you have
40:04
a filer who holds an individual retirement account an IRA and in that they hold Disney stock in GE stock and
40:12
some sector mutual funds its those stocks and funds that need to be reported on the form because that's
40:17
where the potential for conflict of interest is going to come from those tax deferred plans the the name of it IRA or
40:24
401k or 403b refers to the section of the tax code under which the earnings
40:29
are exempt or deferred that has nothing no bearing on our conflict of interest
40:35
analysis so that's why we need the underlying Holdings and if there were one thing I was going to Train filers on
40:40
in advance of the filing season to make my life easier as a reviewer it would be this idea either a written product which
40:48
maybe some folks will read or a short briefing you know a few of us a relatively small agency are going around
40:54
staff meeting saying you know it's almost time to file these reforms I want to answer some of your questions cover this one thing because it's going to be
41:00
some very large percentage of of your your need to go back and forth with filers exactly and I think we're we're
41:07
where these types of accounts get confusing for people and again I think that we I'm I think in some instances
41:16
it's just easier to allow people to over report than it is to go back and insist that people redact things that are over reported because I think trying to
41:22
particularly people have a variety of accounts where they have a mixture of
41:27
sector mutual funds for example and diversified mutual funds and all of them
41:34
are over the thousand dollar threshold that you know asking them to go through
41:39
and decipher between the two you know I'm not suggesting that we should encourage people to over report I am
41:45
saying I think it's a very common occurrence and I think that you have to weigh whether and to what extent it's
41:51
you know exactly what we exempt to those from reporting for the convenience of the filer mm-hm
41:56
if it's not convenient to distinguish between the two because you don't want to have to figure out if the growth
42:02
equity fund this diversified versus the pharmaceutical sector fund and you just want to write them all down well
42:08
that's gonna give us enough information to do our complex analysis these are confidential forms they're not being
42:14
made publicly available so that the harm really falls on the side of which is more convenient for the filer yeah and I
42:21
think that we owe the filer the courtesy maybe to let them know that things were over reported but I don't know that we
42:26
have to insist that those things be redacted from from the form so part one
42:32
is where you're going to be spending most of your time and as I said there is a lot of additional information in the guide with respect to you know
42:38
proportional you know if somebody has a proportionate interest in a fund or a
42:43
proportionate interest in a business how you go about deciding whether or not it's reportable based on the valuation
42:48
for the individual and we talked a little bit about certain trust funds and we discuss a little bit more about
42:55
excepted investment fund as well I know that's a that's a it's a financial disclosure concept that that that it's
43:03
sometimes not as easy to under comprehend so that there's a fairly lengthy description and discussion about
43:10
that in in the the guide itself so let's move on to liabilities in the interest
43:17
of time in parts your liabilities again we have a similar we have a similar what
Liabilities
43:23
does the employee file in our instructions and on the left-hand side
43:28
it tells them what they must file and on the right-hand side it tells them what they don't have to file and again I
43:34
think the what they don't have to file is the really material part or the thing that makes it easier to understand what
43:40
you do have to file which is you don't have to report any liabilities that which are common liabilities that people
43:46
are going to have mortgages and student loans and credit card debt and things like that as long as it's from a
43:52
financial institution or a business and it's granted on terms that are made
43:57
available to the general public so as long as you're not getting some sort of exclusive you know sweetheart kind of
44:03
term on that type of a liability that type of liability is not going to be
44:08
reportable right likewise if you have car loans anything that's secured by the
44:15
item that you're purchasing unless the loan itself exceeds the value of the thing that
44:20
you're purchasing so you're getting money over and above what the what the value of the of the the good or services
44:28
that you're purchasing those are not going to be reportable and likewise anything that you owe to your spouse
44:34
your parent your sibling etc so this is really a case where what you don't report is a much bigger universe usually
44:41
than what you do report so we've excluded most kinds of consumer debt most kinds of things that regular folks
44:47
are going to have in the way of liabilities and again the reason for that is the likelihood for a conflict of
44:53
interest with your Sears credit card it's just not very great that the
44:58
likelihood that you can take action in a government capacity to affect that line
45:04
of credit is you know unless you're in the financial regulatory services area it's just not going to be a problem so
45:11
we've excluded it from from reporting so you you'll probably find most of your reports don't have any reportable liabilities so what is reportable are
45:18
we're looking at liabilities that exceed $10,000 at the end of the reporting
45:24
period if you're a new entrant if you're an annual filer it would be anything
45:29
that exceeded $10,000 during the reporting period unless obviously it's not reportable as we just discussed so a
45:35
way again to sort of get your head around what what would these things look like what would a reportable liability
45:41
even look like if you look at the examples on the how-to part on the last page of the form 450 we give at least a
45:48
couple of examples of things that would be reportable liabilities so the first one is if you have a personal loan from
45:53
a friend or a colleague that would be something that would be reportable because it's not from a financial
46:01
institution or a business entity and it that alone would be the reason that it
46:06
would be reportable and it couldn't be on terms it's not a Jones does not lend
46:13
to the public it doesn't appear that way anyway here exactly and the other thing
46:18
that's listed here which i think is interesting I don't know enough about Patrick if you want to comment on it you can I don't know enough about it but like if you have a margin account a
46:24
margin account would be something that would also be reportable on under liabilities yeah and I think these are the two most common liabilities we
46:31
see on 450s and if you're not familiar with margin accounts basically they're money that a financial services firm a
46:37
financial trading firm loans you in order to buy securities and so that's not gonna be a consumer type loan so it
46:44
will be reportable here okay so the only thing that I want to highlight on that comes out of the guide
46:50
is we do discuss if someone is a guarantor or a cosigner
46:55
how are those treated for purposes of liabilities and whether they're reportable and then certain overdue
47:01
bills and tax deficiencies may be reportable liabilities as well there's a lot more information on that and the guide so I just refer you to pay just 33
47:08
through 35 of the guide so if we go to outside positions
Outside Positions
47:13
similarly here we're looking at now this is something that the filer him or herself is only going to be responsible
47:19
for filing you don't report for your spouse or your dependent children here here we're looking at positions outside
47:25
of the government any time during the reporting period whether or not you were compensated and whether or not you
47:31
currently hold that position so the kinds of positions that were mostly concerned about our officer director
47:37
employee if you have an outside employment if your trustee if you're a general partner a proprietor a
47:43
representative an executor consultant for any of the following so what we're
47:48
really looking for here is if you are providing services to an organization
47:53
through a like an employee type of services or if you hold a position is
47:58
like a board of directors position or general partner something where you have some sort of either fiduciary
48:05
responsibilities to the organization or you have some sort of formal relationship or attachments to this
48:10
organization even if it's not compensated so we're not looking at things that are where you just have
48:16
membership in an organization or it's there's certain positions that we're not concerned about with certain types of
48:22
organizations religious social fraternal or political organizations but I think
48:27
it's important to to know in the guide itself however that we do talk about advisory committees and when advisory
48:33
committees would or wouldn't be reportable because I think that is one kind of position and one type of organization where it's not entirely
48:40
clear when an under what circumstance it might be advisable and/or required for the person will not
48:46
advisable but it's required for for the employee to report that as an as an outside position and again we're trying
48:53
to get at the kinds of positions that are likely to pose potential for conflicts of interest or other ethics concerns so you'll see these reference
49:00
those kinds of positions that impute interests under Section 208 they cover those things that create covered
49:05
relationships under section 2635 502 because that's the kind of information
49:11
we need so that we can advise employees so that's kind of the universe we're trying to get to and as we were talking
49:16
about the way the contents sort of overlap with each other this part three is kind of a check on some of the stuff
49:22
that you may or may not be seeing on part one so if one part one for example you see salary or some sort of fee from
49:28
an outside organization then you're going to want to look on that on part three to see if there's a corresponding outside position that is that is
49:34
indicated and use one as kind of a check against the other likewise the information given to us on the outside
49:41
positions which tells us precisely what your relationship is to that organization is going to assist us in
49:47
aid a if I'm an ethics review for things
49:53
like impartial 'ti so your attachments to outside organizations may not always be financial this gives us an
49:59
opportunity to see what kind of organizations you have a relationship with that gives you a covered relationship for purposes of
50:05
impartiality which is over and above a financial relationship you may have by
50:10
virtue of garnering a salary or or having some other sort of financial tie to the organization and if you're in an
50:16
agency that has a prior republic wireman for outside positions this may be a good check to see if someone needs to seek
50:22
approval a lot to have previously likewise if you see something in a Grace's concerns before you panic you
50:28
might look in the filers file to see if they've sought and been advised about potential conflicts as a result of that
50:34
odds head position so it can be a good check on those processes ease if your agency has them and as we said before
50:41
there are there examples on pay on the last page of the 450 for this as well so it gives us a sampling of how someone
50:48
would report outside positions because note that they did that we
50:55
positions that were held at any time during the reporting period so there will be times where the employee will
51:00
have something that they disclose on this part of the form and they indicate that it's no longer held so it's
51:06
important for us to know what positions are current which ones aren't in order that we can do an adequate assessment of
51:13
whether in to what extent we have for example an imputed financial interest under 208 or we only have a vestigial
51:20
sort of impartiality concern because the relationship is no longer extant so I as
51:29
we outlined before we talked about what to report we talked about where you can find examples of how to report it and then in the guide itself there are
51:35
examples of how you would report if at all advisory board positions under part
Agreements and Arrangements
51:42
four of the form here we're looking at agreements and arrangements again this
51:51
is only going to be for the filer this isn't something that we seek to any information from the spouse or the
51:57
dependent children so what is it that we're looking for here here we're looking for continuing participation in
52:04
pensions or other sorts of benefits that someone might have from either a current employer or particularly from a former
52:11
employer I'll leave of absence if you have people coming in from universities this is where you would want to see that they
52:17
had a leave of absence and again you can bounce this off of part three if someone's reporting an outside position
52:22
and you can see whether or not they have an in agreement in our arrangement from that institution or that organization it
52:30
based upon whatever type of position they may have held or continue to hold future employment this is also an area
52:36
where we're going to want to see if someone has been offered employment in the future and this could be not not just employment that terminates your
52:43
Federal service but employment that's going to be coextensive with your federal service so if someone's going to have like a teaching speaking or writing
52:49
engagement this wheat you know which gives them an employment type of arrangement concurrent employment is
52:57
should be ought to be captured here if you have an arrangement for future employment so if you're gonna start a
53:02
job in the summer you're gonna you're gonna teach the fall semester or whatever whatever that is that's something I find
53:09
filers don't remember exactly and then the continuation of payments by a current or a former employer and this
53:15
is going to be material mostly I think for people who are coming in who are new entrant filers and here we are going to
53:21
want to see any any continuing benefits that they're going to including severance payments that they might be
53:27
getting from their former employer and the reason we want to know these things with respect to payments from current or
53:34
former employers we want to make sure that there isn't any potential for a supplementation of salary under 18 USC
53:40
section 209 for example we want to make sure whether or not there are any continuing financial ties to the outside
53:46
organization so as a general proposition we're going to want to see things like a continuing interest in the defined
53:53
benefit pension plan right now what I do want to alert you to under the do not
53:58
report though and this is something where we get a lot of questions about this is continuing participation in a
54:04
defined contribution plan such as a 401k plan if if the employer is no longer
54:12
making contributions to that plan that plan does not have to be disclosed as an
54:18
agreement or arrangement with a former employer so if you if someone has a 401k
54:25
plan as long as the employer is no longer making contributions that is not going to have to be reported under
54:31
agreements and arrangements although some of the assets from that plan if they're reportable may have to be
54:37
reported on part one right and that's because these are defined contribution plans the 401k is just a tax designation
54:44
that exists around the assets held within it so if there's no more payments from the former employer
54:51
there's not really a relationship between the former employer and the filer there's really just a stack of
54:59
assets that are being held in this tax deferred account and to avoid conflicts of interest we need to know about those
55:04
assets so we see those on part one we do our analysis there's no ongoing relationship with the
55:09
employer so we're not concerned about a potential for conflict beezly the employer right exactly
55:15
here's an example from the last page of the form of things that you might see and how they should be reported so
55:22
someone has a defined benefit plan with a former employer that we give you an example of how that should be reported
55:28
if someone has an employment agreement for a prospective employment we show you how that should be we you should
55:35
anticipate seeing that on the form and how an employee should should report that and obviously with respect to prospective employment we're concerned
55:41
about giving people guidance on seeking and maybe post employment so this is a check on that so again what the report
55:50
is on the form we talked about that we talked about examples of how to report and then the reporting exceptions are on
55:56
the form itself and there is some discussion of those in the guide as well so part 5 of the report our last and
Gifts and Travel
56:04
most interesting perhaps most difficult perhaps aspect of the report are gifts
56:09
and travel reimbursements now only annual filers will fill this part out and that's because anything that a new
56:17
entrant would have received would have been before they became a government employee and that's just information that we don't feel we have to be in
56:24
possession of because if they weren't an employee they wouldn't be subject to to the gifts rule to the gifts rules I
56:30
think the biggest issue here is the dollar amounts and the math that is
56:39
involved in in reporting these I just I'm just we're just going to read together what it says that you have to
56:46
report which is gifts and travel reimbursements totaling more than three
56:51
hundred ninety dollars from any one source that occurs during the reporting period so there's an aggregation thing
56:56
there obviously two is that you want to be you know gifts totaling more than three hundred ninety dollars from any one source during the reporting period
57:03
and then but they but then we have this sort of carve out is that if you receive
57:08
more than one gift from a source you have to determine the value of each item
57:14
and you can carve out any item that was valued at 156 dollars or less and then
57:19
you add the value of those items that exceeded more than 156 and if those exceed three hundred ninety dollars then
57:26
you have to list those items on this form right so it's a really good way to finish out the review process
57:33
about asking one about some trains and
57:39
algebraic function we should give you some sort of an algebraic yeah we didn't have the budget for the OGE branded
57:46
slide rules too so instead we just have this math problem but basically what
57:51
we're saying here is we don't need to worry about any items valued at less than 156 we add up everything in excess
57:57
of that and if we get above 390 from one source it goes on the form that sounds really simple in practice it's a bit of
58:03
a pain and you have to read this paragraph three times it's true just to give you some examples we at
58:09
least gave you some simple examples mercifully of how you would how you would report presumably the leather
58:15
briefcase exceeded the 390 so boom you're you're you know that's reportable likewise with the with the travel
58:21
itinerary that we show here from the Culinary Institute the presumption is that that exceeded you know three
58:26
hundred and ninety dollars it's a single event but I do want to give you some sucker because what we have tried to do
58:34
in the guide itself and again this is a reason to really be looking at the guide is what we've tried to do in the guide
58:40
itself is to give you some actual examples of doing the math so I would
58:46
encourage you to look from pages 38 through 41 of the guide we talked about
58:54
how you aggregate we do an aggregation example for you how do you actually go
58:59
about doing the math we also give you some various examples of valuation and
59:06
how you determine the value for example of tickets because we know that tickets to events and things like that tend to
59:13
be a conundrum they present a conundrum for how do I go about value eight of you know valuing these in order to know
59:20
whether or not they're reportable so we give you some concrete examples of places where OD has made a policy decision about how they should be
59:26
evaluated so things like skybox tickets or an event where there is no fee being
59:32
charged so how do you determine the value of that what about if you have multiple donors to a gift how do you
59:37
make a valuation about whether or not that's a reportable gift from a single source so we do try to embellish what's
59:43
on the form with what's in the guide and in this area in particular we've tried to address some very common
59:49
questions that we get about whether or not you know a gift is reportable and how you value those gifts yeah I think
59:54
of it like the answer key or the practice test for off for this part of the forum precisely so we are now at the
1:00:01
top of the hour and we have come to the end of our presentation Patrick do you want to give people a taste of what's
1:00:08
coming on Thursday sure we'll be back Thursday at noon and we're gonna be looking at some actual entries on a
1:00:13
forum and we're gonna be talking about what gets reported and how some of the common the common items that you'll see
1:00:20
on reports how to analyze them how to reconcile them between parts of the form so we're gonna get a little more in the
1:00:25
weeds there about how you actually conduct these reviews so that we'll be
1:00:31
better prepared to begin the annual filing season very good so we hope you found this to be a helpful presentation
1:00:37
we remind you that a recording of this presentation will be available immediately upon the conclusion of
1:00:44
today's event and also we look forward to seeing you on Thursday it's got a
1:00:50
good afternoon
Part 3: The Review Process
Introduction
0:21
good afternoon and welcome to part three of our OGE Form 450 series I'm Patrick
0:27
Sheppard and very happy to be joined today by Cheryl Kane Piasecki twice in one week Patrick I'm not in yeah I know
0:33
why we don't do this twice you don't enjoy my company yes oh so welcome back
0:45
to part three of our review of the og forum 450 today we're actually gonna get into the forum and look at some entries
0:52
that you might see and juxtapose those with some of the tools available to help you in the review process but the first
0:59
thing we're gonna do today it's talk about the review process in general both why we do it who does it why that is
1:06
because we think that's a really important basis for understanding your role as a reviewer be that as an
1:13
intermediate reviewer as a line reviewer in your agency or is the final certifying official take a quick look at
1:21
a section from the guide
Review Procedures
1:29
that discusses the review procedures and so this is from section 3 of the guide
1:34
and basically there are three steps to the review process which is good because
1:40
that's about as many steps as I can remember at once and that the first step is is a technical review and by
1:46
technical review we mean making sure that you have the information on the form that you need to have on the form
1:52
and the question I like to ask when it comes to the technical completeness of a
1:57
form is do I have sufficient information to make a determination definitively one
2:03
way or the other that this this asset or reported entry is likely to pose a
2:09
potential for conflict of interest absolutely because as we've said repeatedly and as the guide actually
2:15
itself is going to suggest to you in various sections of this section 3 of the guide the purpose of confidential
2:23
finish disclosure is to disclose and remediate potential conflicts of interest so the information that's on
2:28
the report is not disclosure for the sake of disclosure now we want these to be materially sufficient but that's not
2:36
the same thing as saying they have to be technically perfect so the goal of our review and the goal of this entire
2:43
system is to prevent conflicts of interest so we just want to make sure we have sufficient information to be able
2:48
to know what it is we're looking at so that we can actually perform that analysis exactly and you can see here in
2:54
the in the guide when we discuss technical review that second bullet is really the important one determine
2:59
whether the entries provide sufficient information to complete a conflicts analysis so the technical reporting is
3:05
subordinate to the conflicts of interest analysis it's a tool that helps us get to the conflicts of interest analysis
3:11
which is our second step once we have the information that we need to make a determination one way or another about
3:17
our conflicts analysis we need to look at that I entry and decide does this pose a potential for conflict is there a
3:24
nexus between the duties of the position that the filer occupies and the the
3:29
holding or entry that they've reported on the 450 I mean the reason we need to do that is because the certification
3:35
statement that we're going to attest to says that we certify that the filer is in compliance with all applicable laws
3:41
and regulations and in order to do that we have to determine that they are in fact in compliance with all applicable laws and
3:47
regulations and by that we mean that the conflict of interest statutes and the standards of conduct and that's an
3:52
important point to is to is to emphasize that while 18 USC Section 208 the
3:58
conflict financial conflict of interest law is one of the primary things that we're doing this review for in addition
4:05
to the impartiality provisions of the standards of conduct you do have to have some degree of familiarity with the
4:10
entire body of law and regulation in order to be able to issue spot other types of potential conflicts of interest
4:16
or issues that could that could implicate one of the other criminal statutes or one other part of the
4:22
standards of conduct absolutely so once we've found the potential for
4:28
conflict of interest or the absence thereof if we find that there is a potential complication to do something
4:33
and this is perhaps the most important part of the review procedure this is what we're trying to get to this is the
4:39
whole purpose of the exercise is to implement remedies to make sure that our
4:45
employees do not engage in conduct that would constitute a financial conflict of interest and the way we do that we'll
4:52
talk about at the end of this exercise but it means we need to take steps either through advice or steps like
4:58
selling assets or resigning from outside positions to make sure that there isn't a possibility for conflict of interest
5:03
and only once we've taken those steps only once we've taken care of the risk
5:08
for potential conflict may we certify the report
Who certifies the report
5:15
so next question is who certifies the report and this is another area where oh
5:20
geez regulations give agencies a lot of flexibility to design programs that are
5:28
sufficient to the needs of your organization we recognize that some agencies have a handful of employees
5:33
maybe three or four fighters maybe a dozen filers and some of you have hundreds maybe thousands of confidential
5:40
financial disclosure filers so deciding that one official is the only person who can certify a report just doesn't make
5:45
sense it wouldn't be practicable so who might be able to just to certify a
5:51
report well of course the designated agency ethics official or the alternate so I fear the day or the a day oh you
5:58
can certify reports or anyone to whom the Deo has delegated the authority to
6:04
do the same so if the Deo says you know I think supervisors should be certifying authorities I think deputy ethics
6:10
counselors should be supervising authorities if that person is designated as a certification official by the Deo
6:16
they may certify reports we do have a note here that only the day or a day Oh
6:21
in case there isn't today ou can certify the reports of presidential appointments requiring Senate confirmation but
6:29
otherwise for your line for 50 filers the day of the a day Oh or anyone designated by the day or a bail the only
6:36
thing that I would submit in in with respect to this is absolutely agencies you have the the authority to delegate
6:44
these authorities to whomever you think is where the it's most practicable but however you do have an obligation to
6:50
make sure that whoever you're certifying officials are are sufficiently trained in the conflict of interest laws and
6:57
standards of conduct so that they actually can perform that function so there is there is I think a knowledge
7:03
requirement that you really are on the hook to make sure that your folks are adequately trained up to if you're going
7:10
to give them the that authority and and that responsibility and in fact og is codified that responsibility after the
7:16
day and 5 CFR 26:38 the day I was a duty to make sure that people perform
7:21
ethics functions are sufficiently trained that they are capable of performing those functions and you know
7:27
we'd of course encourage you to use our tools the Institute for ethical government is designed to help agencies make sure their folks are trained so if
7:33
you want to assign your subordinates our classes to get them up to speed in order to review and certify 450s that's why we
7:40
do these things because it's the bomb but it is important cheryl mentions that we make sure that they are capable of doing the work
7:46
because ultimately that's what that's the result we're looking for mmm so we
Challenges
7:54
also indicate one of the one of the challenges I think with 450 filing is knowing what it is that our employees
8:01
are working on what they do at work uh if you're at a large agency where you
8:06
have hundreds of employees or thousands of employees it's very difficult to find
8:12
out what each of those individuals is likely to do over the next year that's just a huge amount of information that
8:18
we would have to onboard as as centralized reviewers in order to conduct meaningful conflicts and
8:24
analyses so we do have a provision that allows for intermediate reviewers this is not compulsory you're at a small
8:29
agency you know what everyone does you can review those those reports for a potential conflict because you have all
8:35
the knowledge you need don't have to do intermediate refuses completely optional but if you find that that's a necessity
8:40
for your program we do have a provision that allows us and in some cases agencies have supervisors work as
8:47
intermediary reviewers to help them flag in sort of broad contours the possibility of conflict and where they
8:54
find that to work with the certifying official to remedy and those conflicts I think that can be a good way to do
8:59
things we typically offer a training course for intermediate reviewers in
9:04
January we will likely do so again this year there's one available on the Institute for ethics and government site
9:10
right now so if you do this there are some tools to support you and this can be a good way to get that second piece
9:16
of information which is what are these people working on so that you can compare that with their financial holdings to identify the potential
When do you need more information
9:30
so something thing we want to talk about is when do you need to go back for more
9:35
information and I think this is a sort of critical question for new reviewers
9:41
particularly and I think a lot of the skill in reviewing confidential financial disclosure reports or any
9:46
financial disclosure reports is seeing what information isn't there that ought to be or that you need in in order to
9:53
make a determination about whether there's a potential for conflict also we have a long discussion of this in the
9:59
guide which you can take a look at but to summarize it where we really need to
10:05
get to is to be able to determine for each entry that's included on an ogee
10:10
form 450 that either one it will not pose a potential for conflict for this
10:15
employee or it potentially does pose a conflict of interest for this employee
10:21
and we have steps that we can take to mitigate that we have to get to one of those two determinations either there's
10:28
potential for conflict and we can remedy it or there's never going to be there's not going to be a penitential for
10:34
conflict based on this entry and if you don't have sufficient information to come to one of those two conclusions you
10:40
need more information absolutely and I think additionally this is where reading the form as a story write where each of
10:49
the parts gives you a different piece of information to help you pull together what this story the complete story is
10:57
another area where once you get accustomed to reading for example
11:02
between part 1 and part 3 outside positions where you look at those two and say do I have sufficient information
11:08
here to be able to determine you know what the nature of the relationship is between the file or in this and this
11:14
outside entity to be able to discern whether in to what extent the person has a financial and continuing financial
11:20
interest in the organization or if it's some other type of relationship that could present a potential for conflict
11:27
it's reading between the parts to to determine that also can give you an indication about whether or not you have
11:34
sufficient information or whether or not you need to go back and get additional information and you can find this discussion on page
11:39
46 of the guide if you'd like to look through this with a standard of scrutiny we do clarify that we're not auditing
11:45
these reports right we don't have to go behind them and ask our employees for supporting documents we're not comparing
11:52
them to their tax returns but what we do want to make sure is that they understand the reporting requirements
11:58
that they understand that they're certifying and attesting to the accuracy of the report and if we have information
12:04
on the form that seems to suggest you know what I just don't think they get it here mm-hmm something on the form suggests to me
12:10
that there's not there they don't understand what kind of information we're trying to receive here and we're
12:15
not getting it then we want to go back and make sure that the filer understands what's required and give them an
12:20
opportunity to remedy any incompleteness or alternatively if we have independent
12:25
information the information should be provided there and we see that it's not there this may happen in the case of say
12:32
a gift we know they receive the gift we know that we received the gift because we wrote the opinion about whether they
12:37
received the gift we can go back and make sure that's reported likewise if you know someone has an outside activity
12:43
because you engaged in counseling about the outside activity and it's not reported the income associated with it
12:50
or not reported that's a case where you might go back to make sure you have complete information or to determine that that's no longer things that they
12:56
are they for they've left the position there was nothing reportable so you know there's sort of this functions as a
13:02
check on some of our other program areas also well I think a couple of things too a spousal employment or spousal
13:08
interests or something I think that it's always kind of fair game to follow up with folks on that if you don't see
13:13
particularly on an initial report and I do think there's a different sort of due diligence that you probably are going to
13:19
need to do with new entrants because anyone who's filing for the first time I
13:24
think we have to make sure that we're comfortable that they are adequately apprised or adequately adequately aware
13:31
of what the disclosure requirements are for them so that they're not you know
13:36
engaging in I don't want to say willful and knowing but you know an inadvertent lack of disclosure so and with new
13:45
entrant filers you may want to do a little bit more querying about things that you would typically see on a report
13:52
and you don't happen to see on there's for example spousal or dependent child interest absolutely I think there are
13:58
some questions that you all probably always want to ant ask the first time you receive a new entrant reports you
14:04
know if you don't see any spouse employment inquiring whether the employee has a spouse who has assets or
14:11
employment that ought to be reported because a lot of employees don't read the instructions so there's ain't you know oh I didn't know I had to report my
14:17
spouse's stuff it's a very common error at something you probably want to confirm if you see someone coming in
14:23
from the outside and they've not disclosed their prior employment you might say you know you're supposed to realize what you were doing the rest of
14:30
the year right so those kinds of questions here you'll learn to ask as you become more comfortable in the
14:36
review process but again that's what we're trying to get to does this form as a story make sense does it go here as a
14:42
whole does it reflect an understanding of the reporting requirements and do we have the information we need to make
14:48
determinations one way or the other than all of this is either not going to pose a conflict or there is a potential for
14:54
conflict and we need to take steps to remedy that problem mm-hmm so here the two things we're
15:03
looking for this is the the most basic way way of thinking about the 450 we
15:08
need to find out what these people are gonna do and whether or not that
15:14
activity would have an effect on any of the financial holdings that they report on the form mm-hmm if we if we had to
15:19
give a one-sentence explanation for what confidential financial disclosure is for that's how we would do it we're looking
15:25
for any any relationship between the financial holdings and the duties of the position so however you need however it
15:32
makes sense to get those two pieces of information your program should be established in order to do so
Form walkthrough
15:40
so now what we'd like to do is walk you through some parts of the form so actually I get into the review process
15:46
so we can see how this works once we have a form actually hit our desk and
15:52
we're going to make some inferences here about the conflict side of things so that we can have some practice thinking
15:57
about the potential for conflict as well as thinking about what's actually ought to be reported on the form so here we
16:16
have the first page of an OG form for 50 and this page is for this report is
16:22
filed by Jane Q filer and she's a program manager in the food safety motivation at the government
16:28
department which is not a real place but it looks like she works in food safety so we have some idea about the duties of
16:37
the position what she might encounter over over the course of the year and so we're gonna do a sort of horseshoes and
16:42
hand-grenades conflict analysis we're gonna think about whether or not the things on the form fall into the realm
16:49
of consideration that that might fall under someone's duties if they're involved in food safety I think it's a
16:55
practical matter this happens to us all the time where we get a job title and we sort of have a sense of the sector of
17:01
the economy that someone's work might touch and so it's okay to do this if you
17:06
have a single level review process at your agency to just take a broad view of what the potential for conflict might be
17:12
and then refine that with the aid of the filer or the filer supervisor or both so that's kind of what we're gonna do here
17:18
we're gonna assume that basically anything in the food production sort of
17:23
chain is a potential for conflict that we're gonna want to discuss further we
17:29
have some information here that's important for us to have we see it's an annual report we have the the name
17:34
position title grade etc and then we have these boxes down on the lower part
17:40
of the first page the review statements and this is sort of the first kind of audit point on these forms which is to
17:47
see if there's coherence between the blocks they have checked on the first page and the things that are attached to
17:53
the Paige and this is something the you can and maybe ought to train whoever
17:59
receives these reports to check so if you have administrative staff who are helping collect these forms or
18:05
supervisors to do a quick check and say for those blocks where the filer has
18:11
ticked yes do we have a corresponding set of entries and if not you should just hand it back to the filer and say
18:17
go fix it because that's what you're gonna have to do in any case so that that one sort of audit control function
18:23
is something that you may be able to outsource to whoever collects these reports to kind of streamline this process so you're not spending a lot of
18:29
time on the back and forth and here jane has told us that she has reportable assets and income that there she reports
18:37
no liabilities indicates that there aren't any liabilities to report on the form she indicates that there are
18:44
outside positions agreements and arrangements and no gifts mm-hmm so this
18:50
is you know probably a pretty common set of reporting error areas for a foreign
18:58
employee so let's start at the beginning with part one of the forms so we're
Part 1 Assets and Income
19:03
gonna think about what we expect to see on part one assets and income and some of the common entries we're likely to
19:09
see are securities also by securities we mean stock holdings so owning stock in a
19:15
company or mutual funds and as you may be aware we're only required to report
19:21
sektor mutual funds on the OG form for 50 diversified mutual funds don't need to be reported because they are exempt
19:29
from the conflict of interest statute under 26 40 and we'll talk a little bit more about how we distinguish those and
19:36
how we handle reporting of those two things we'd also expect to see maybe a current or prior non-federal employer so
19:43
we know that this person that has indicated they have an outside position will be looking for that to see if that's a source of income if they're
19:49
receiving income from their outside employment we would expect to maybe see spouses non-federal employments um if if
19:56
are a filer has a spouse and as Cheryl pointed out earlier this is a place on a new entry report certainly that you
20:01
might want to inquire you know make sure that they understand you know if you have a spouse their assets an income need to be
20:06
reported especially if you don't see that and then any outside business or earned income so if they're consultants
20:12
or otherwise making money not through an employment type relationship we may see that here as well and as Patrick pointed
Outside Position
20:18
out and I think it's a good way to use the front the cover sheet of the of the form is to look at where there are
20:26
entries or purportedly should be entries and if you see that there's an outside position there's something reported on
20:32
outside position you might want to go take a look at that section first I mean I don't think that you have to feel like
20:38
you have to review this form in chronological order so it might be worth your while to go check the outside
20:44
position section to see what if any positions are held because that will help inform what you think you might
20:50
expect to see on part 1 of the form it's
20:55
not there's nothing magical about the order you do it in but I'm thinking of ways that you can help make sense you
21:00
can sort of prepare yourself for how am I going to interpret and understand this this report to know whether or not I
21:06
have a sufficient or complete report and it doesn't have to be I have to go from part 1 - Part 2 to part 3 there might be
21:14
ways that you're going to want to read this report that are out of the krona chronological order right so yeah so we
21:19
want to see if we're being told a coherent story here and we know that if we have an outside position around
21:25
outside business that's an area where we're probably gonna get multiple aspects of the story and if for some
21:32
reason we don't we know we're gonna have questions and the sooner we can ask those the sooner we can get close to the
21:38
the certification standard or to taking action to prevent the potential for conflict so those are the kinds of
21:46
things that we would expect to see on part one so let's take a look at what our filer has actually disclosed for us
21:53
so it looks like we have five entries here we have an entry from Walmart we
21:59
could assume that this is this is a security maybe maybe not if we've not seen this before we may inquire or we
22:06
may look to the outside positions to see if maybe this might be a source of income for the spouse or the filer
22:12
maybe a question you want to ask but we could also probably address this as a security which is what we're gonna do
22:18
today we have the iShares US financial services ETF which is a fund do some
22:25
kind it looks like it's a fund that specializes in the financial services industry so we're gonna treat this and
22:32
think about whether this is a sector fund and whether it poses a potential for conflict so we'll take a look at that we have Tyson food again this looks
22:39
like a security but if we know that some of our employees sometimes moonlight with with companies like this and it's
22:46
the first time we've seen it we may want to inquire as to whether it's an outside position or to look to the other part of
22:51
the form to see if I this is associated with an outside position if the dough family farm so that doesn't sound like a
23:00
security running a very very large farm um
23:06
you know that looks like a small family business so we're gonna have some questions there and then we have this
23:12
last entry of the Tyler 401k so let's just see what the guide can help us with
23:19
in terms of these these entries so let's
23:25
take these first two and and operate under the assumption that these are these are securities have Walmart and
23:31
Tyson food and see what it is the guide tells us about the reporting of securities so if we look to part three
23:41
of the guide we have a description of stock and the reporting requirements and basically if there's a value of more
23:47
than a thousand dollars during the reporting period or at the end of the reporting period during the reporting
23:52
period for annual filers at the end of the reporting period for our new entrant filers you have to report the stock and
23:58
what we need is the name of the company such that we can look it up and figure out what it is they do um it's nice if
24:04
Eilers provide us with the ticker symbol because it reduces ambiguity and make sure we know exactly what company we're
24:10
looking for in this case our fire hasn't um doesn't mean we have to go back and
24:16
get those things but it would be helpful if they do they're certainly not prohibited from doing so but if we just
24:22
get the name of the company then that's sufficient to allow us to do some research to find out about the potential for conflict that's sufficient
24:29
so you'll see lots of these in the course of your review for fifties so
24:34
those are the reporting requirements for for stocks we also have this fund this
24:43
ice shares us financial services ETF so it's not a stock it's a company but it's
24:49
an investment company it's a company of companies so it's a fund so our
24:55
reporting requirements are gonna be a little bit different and a little bit complicated compared to those of
25:00
securities so we have the entry in the guide for mutual funds in the
25:05
description of what a mutual fund is and it's a company that's created to manage and hold a portfolio of securities so
25:12
that's basically a company of companies so we have a potential for conflict
25:17
because it means that we have an interest in a whole bunch of different companies and if that were the end of
25:23
the story this would be really complicated because basically you know we have funds that hold hundreds and
25:29
hundreds of companies and there's a potential for conflict as a result of all of those that would be almost unmanageable and also sort of strange
25:36
because we have lots of competitors in the pool so we've made a distinction that I think is very helpful both for
25:43
the conflicts analysis but it also has implications for the reporting and that's the distinction between Sektor
25:49
funds and diversified funds and the good thing about our definitions of sektor
25:56
versus diversified funds is that we don't have to look at every company
26:01
within the portfolio of the fund to find out if it is indeed diversified mm-hm the piece of information that we look to
26:08
is the stated investment policy of the fund so we don't have to go digging through and say oh is that 20% or 60%
26:16
diversified I'm not sure we don't need to do the math we just go to the prospectus and say what is this fun say
26:22
that it does and so in our case of the iShares financial services ETF what
26:30
we're gonna find is they aim to invest in financial services companies that's a stated investment policy their
26:36
policy is to invest in our companies in one sector of the economy therefore we
26:41
know it is a sector fund we could also know that it's a sector fund because it invests in companies in one country
26:48
outside of the United States so if we go and we see the France fund while France is a single country outside of the
26:54
United States it's a sector fund it's reportable and it also has a potential for for consideration under the conflict
27:02
of interest law likewise if we have funds that focus in the securities or bonds of a single state within the
27:08
United States so if we see that Texas bond fund that may be a sector fund that would be reportable okay Patrick I have
27:14
a question for you so so you you were right you obviously were very familiar
27:20
with I shares and ETF and I'm I'm not as familiar with for with these types of
27:27
assets and holdings so what would you recommend to folks I mean if I were to get that form and look at it I would not
27:33
necessarily immediately have known that I was looking at a mutual fund and that that would be the sort of perspective
27:39
that I would bring to that holding no absolutely and I think you know the the fluency with some of these financial
27:46
instruments is something that comes with time and I would go back to our
27:51
instructions for the technical review is that you need enough information to figure out what is this thing and is
27:57
there a potential for conflict the way I would start is to go to the search engine of my choice and put the
28:03
information that the filer has given to me into the search bloc and push go and see what happens sometimes you will find
28:11
that you can locate the funds website to the fund company's website sometimes
28:17
you'll find that there are a whole bunch of companies a whole bunch of funds that
28:23
have kind of the same name but none of them are exactly the same and then we
28:28
have a problem because we don't know what we have so our responsibility in that case is to go back to the filer and
28:34
say alright this looks like it could be one of the these ten eyes shares funds you need to tell me which one it is
28:41
you know if we're example we we had an entry here that just said I shares fund well if we go to iShares
28:47
site and we look around we'll find that they all for dozens maybe hundreds of different fonts so we don't know we
28:53
don't have enough information to do a complex analysis at that point so we need to go back and say which one is it
28:58
is it the food safety fund is it the IT sector fund is it the growth and Income
29:04
Fund need to know which one it is so that's kind of the standard and that's
29:10
that's sort of what I would recommend you start with and if you don't know if you're saying yeah I'm looking I can't
29:15
figure out what this thing is well we need to go back to the filer and find out so that those would be the
29:21
two steps that I would use likewise with companies mm-hm you know you put in the name of a company you say this actually
29:27
happened to me once I was working on a nominee report and city and I saw this
29:33
company and said well I'm just gonna go to company name Tom and so I went to
29:38
company name comm and there was a company I believe it was an Oregon or Washington State and they made
29:44
wood-burning stoves listen wood-burning stoves interesting I've never seen this company so well
29:52
then this the person who's whose report I'm looking at there's nothing they could do that would affect the wood-burning stove production industry
29:58
and so I sent it up the first second level review and it came back and said that holding is a wood-burning stove
30:04
company search it again there's an offshore oil and gas logistics company
30:10
oh heavens big difference they're just a little slow to the URL game right here
30:16
so they they didn't they did not get the the company.com URL they had the company
30:22
dot Co URL or something so there was ambiguity and I actually had not done what I needed to do which was make sure
30:28
that I knew exactly what this was and I knew exactly about the potential for conflict of interest so I would caution
30:34
you if there are two companies with the same name and you're not sure which it is find out because there's a big
30:40
difference in the conflicts analysis between wood-burning stoves and offshore oil and gas logistics mm-hmm well I
30:46
think the lesson here is that particularly as you are if you're brand new to the review process your
30:54
familiarity with securities and other types of things that you're going to see on these reports is going to have to
31:00
grow with you right so I think that your safest course of action is not even to assume that you
31:06
think you know what the item is and your best course of action is to look up
31:11
everything right and your vocabulary will grow in your sophistication with
31:17
these types of instruments will grow over time but I think particularly and for those folks who only do this episodically as
31:23
well the learning curve starts each time you have to engage in this activity and I
31:29
can say that as someone who doesn't do too many reviews except for once a year and I have to re-educate myself every
31:35
year about things with which I am not familiar so there's no shame in looking
31:41
everything up and doing that kind of level of research although it is time-consuming but I think at the end of
31:46
the day that is really what your due diligence is going to require know in the financial services industry is an
31:51
evolving industry and so they're a new product every year and there are sophisticated products that used to be
31:56
available only to very wealthy investors that are made available to retail investors there's a movement of products
32:03
and services in that direction all over the place so you can expect this to change over time I remember when I
32:09
started doing this an exchange-traded fund was an exotic creature right now
32:15
there are there are thousands and thousands of them they're one of the most common assets that we see that we
32:21
see in the financial disclosure world but there was a time when they were pretty exotic they were really unusual I
32:28
remember there was no GE conference we had someone to come explain them to us because they were so new but you know
32:33
ten years on yeah that's that's a huge feature of people's investment lives so you know that's gonna continue and only
32:40
one final note before we move on here from this type of from this type of asset or holding we keep talking about
32:47
how we need to have enough information to do a conflicts analysis and I think that the and another material thing for
32:53
you to understand is we have operational definitions for these types of holdings
32:58
so what what constitutes a diversified mutual fund or even a mutual fund or a
33:04
publicly traded security for purposes of your conflicts analysis is defined in 5
33:10
CFR part 26 40 so OGE has its own sort of standing and legal definition of these
33:17
instruments for our purposes which means for your conflicts purposes so that's
33:23
another area where I think you have to become sophisticated in the Naaman
33:29
creature and in the legal definitions that we're operating under when we're doing a conflict analysis as opposed to
33:35
what Wall Street or you know the Securities and Exchange Commission they're functional definitions of some
33:41
of these things that's an excellent caution and particularly with funds because if you go to a fund website
33:49
sometimes the prospectus will tell you it will say it's diversified or not diversified our definition of
33:56
diversified is much broader than Wall Street's definition of diversified mm-hmm so if you go and see something
34:02
that says S&P 500 index Growth Fund and you look at the prospectus and it says we invest in companies in the S&P 500
34:08
aimed at creating growth that's not a sector within the US economy that's not
34:14
a country outside of the United States it's not one stay within the US the bonds thereof so for our purposes that's
34:19
diversified it very well may say on that same funds page non-diversified mm-hmm
34:25
oh gee doesn't care about Charles Schwab or Vanguard's definition of
34:31
diversification we care about our definition of diversification the one that we give you here in the in the
34:36
guide so just remember that because otherwise here might drive yourself a little bit crazy saying you know you
34:43
know just look to our definitions because they're the ones who matter for this exercise right
34:52
we have the the dough family farm so
34:57
this looks like a small business a family business that there's a farm
35:02
mm-hmm so it's reported we're not sure whether this constitutes an ownership
35:08
interest employment interest an employment interest for a member of the
35:14
filers family we don't really know what this is but we know that we have an interest in in a family farm of some
Reporting Small Businesses
35:21
kind so we have some information that we provide you about reporting for small
35:26
businesses so father's must report a small business that they operate if the value of the business was more than one
35:32
thousand dollars at the end of the reporting period or if they received more than a thousand dollars in income during the reporting period so again we
35:39
go back to that one rule it's the thousand dollars if it's worth more than a thousand dollars reported if you got
35:44
more than a thousand dollars you have to report it we'd like the name of the business and the type of the business
35:49
unless that information is already readily available to us here we can't
35:55
have that we have the name of it doe family farm what is it sounds like a
36:00
farm unless they were deceiving us I it seems like a farm so we need again to go
36:07
back to our standard for technical reporting we need enough information to tell what this thing is and whether there's a potential for conflict there
36:13
and also we do have a we do have an entry in the guide for both family
36:19
business farm businesses as well as passive interest in the farm so if you
36:25
want to look at that section of the of the guide you could look at that too but I think as a general proposition the small business disclosure requirements
36:34
as articulated here and what patrick has up on the screen are gonna are gonna do you well or see you well for any type of
36:41
small business but just it's just kind of as an aside we do have a discreet a couple of entries for farm holdings in
36:49
the guide as well and we do have a discussion here about how we report the
36:56
way that the business is incorporated it's often helpful to find out if something is a c-corporation or a sole
37:03
proprietorship because implications for our complex analysis whether this thing
37:08
constitutes a separate legal person in the form of a corporation or if it's a sole proprietorship where it's our filer
37:14
just doing something for money because when we're looking at some of the other conflict of interest laws and we
37:21
discussed this a lot in our outside employed outside activities classes there's a big implication about whether
37:27
you can make representations on behalf of the business so if your business is a separate legal person for example a
37:34
corporation our federal employee cannot represent that business back to the government under under say 18 USC
37:40
sections 203 and 205 however if it's a sole proprietorship so this is uh you
37:46
know bill doing business bill can represent himself back to the government under section 205 so the the corporate
37:54
structure of the business can be important to our analysis and I'd encourage you to think about that
37:59
through the outside activities review process we're not going to go through the whole process today but where you
38:05
see that you know we have all of the considerations here that we would with an outside activity the first thing I do
38:11
go find out if this person has been advised about that outside activity already ideally that's what we'd like to
38:16
see is to go into their file and say you know what we looked at this they came to us and said they oh this is not outside
38:21
activity I've had we've provided them advice we might resend them the advice upon certification that our report or we
38:28
saw it on a new entrant report and we took care of it then or they complied with our agency's prior approval
38:33
requirements but if this is new you've never seen this outside activity before what you really want to do is trigger
38:40
that process mm-hmm make sure that you give a full opinion about the outside
38:46
activity because it's gonna go beyond simply the potential for to a conflict of interest
Reporting 401k
38:53
and finally we have the 401k which is probably not sufficiently reported here
39:01
and you're gonna see this a lot mm-hmm 401ks 403 B's there another type of
39:09
pension system or retirement account that people can sometimes have
39:15
individual retirement accounts anything where you're basically being they're
39:20
giving you full indication that this thing is an account but they're just that's it that's where they think that
39:26
they can end the disclosure yeah and the discussion that you want to find in the
39:32
guide when you look at a 401k is our discussion of defined contribution plans
39:37
mm-hmm so when we're talking about 401ks 403 B's 547 plans these numbers refer to
39:45
the portion of the tax code that allows people to hold holdings in these kinds
39:52
of retirement accounts in some sort of tax deferred status mmm-hmm so that's all it means it's it's just
39:58
the tax status of the account it doesn't tell us about the potential for conflict it doesn't tell us what's held inside of
40:04
it it just tells us that in some way there's a special tax treatment of the holdings within that account so the
40:11
question is what do we need in order to conduct our our conflicts of interest in
40:19
that analysis say for the tax designation is insufficient well in short we need to know what is held within it mm-hmm and something must be
40:27
held within it there's no such thing as sort of a 401k per se right you can't
40:32
just have a sentence from the tax code it's a sense from a tax code that protects something from some kind of
40:39
taxation and that something may be a lot of things it could be diversified mutual
40:44
funds in which case we don't need to report them it could be sector mutual funds in which case we do need to report them and we do
40:51
need to conduct the conflicts of an analysis upon those sector funds it could be securities of companies
40:56
which would be reportable and we would need to conduct a conflicts analysis of those securities it could be cash
41:04
in which case it might not be reportable at all mm-hmm but if we don't know all we have is Tyler 401k we don't have
41:11
enough information to determine definitively one way or the other there's no potential for conflict or there is and we're gonna take steps to
41:18
remedy it so because that's where we are we need to go back to the filer and we need to go back to the filer every time and say what's in the 401k is
41:25
there anything reportable and if they come back and they say oh you know I just have this one diversified mutual
41:31
fund I have the Vanguard total market index fund that's all that's held okay no problem take it off the report leave
41:37
401k make a note and says diversified mutual funds only no worries likewise if it's cash if there are
41:44
things that are reportable held within the account those have to go on the form we conduct our complex analysis on those
41:50
individual assets this is equally true for the file around the spouse mm-hmm so
41:55
if you have a filer whose spouse has non federal employment and you're seeing that for the first time I would almost
42:02
always ask is is there a deferred compensation or a deferred defined contribution plan there somewhere and it
42:09
does it have underlying holdings because that's an area of under reporting we see all the time and this is one of those
42:14
instances to where because a 401k can hold a variety of different assets some
42:20
of which may be reportable and others of which may not rather than asking the
42:25
filer to necessarily go through that distinct determination and then maybe get it wrong that might be an instance
42:33
where you go back to the filer and say can you please just share with me everything that's in it and then we can
42:38
decide what if anything needs to be on the report itself because this is one area where I think I think the the again
42:47
the level of sophistication that we expect filers to have about the distinction between a diversified versus
42:53
a sector fund and whether or not they report the cash piece of it as opposed to the securities part of it I think
42:58
just invites not just confusion but an awful lot of unnecessary back-and-forth
43:04
and this is a time to where I think over reporting as long as the employee knows
43:09
that they would possibly be over reporting is no harm no foul no absolutely there's some good strategies
43:15
to you for the over-reporting issue we used to require diversified funds to be reported
43:21
on the 450 we changed that to save reviewers time in the process because reviewers told us they were spending a
43:27
lot of time going back to complete fund names of obviously diversified funds
43:32
mm-hmm and that's silly that's not a good use of our time so so we said you know what they don't need to be reported
43:38
because they're exempt so if in your request to employees to file their 450s you inform them that they don't need to
43:45
report cash accounts or if I diversified mutual funds but if they don't want to mess with the distinction and just put
43:51
everything on there they may elect to over report mm-hmm I think that's sufficient notice not to have to go back
43:57
to them on I receive the form to see if they want to redact those things that they needn't have reported in the first
44:03
place mm-hmm because I completely empathize with filers who say I have seven mutual funds
44:08
in the 401k takes me six minutes to report them all on new forms or I could spend half an hour trying to look up the
44:15
prospectus and figure out if it's diversified imatinib right I don't want to do that so if they want to put that
44:20
work on us I think that's fair mm-hmm so
Complex Analysis
44:27
then once we have information about what these things are once we've completed
44:32
the the technical portion of our review we need to do a complex analysis mm-hm
44:38
again we remember our person worked in food safety walmart sells food yes a lot
44:46
of it yes maybe they're mostly the biggest grocers in the world I think yeah I'm not sure what our father does
44:53
but I think this is a question that I would have for our filer and/or the Pfizer supervisor is Walmart in the
45:00
scope in the in the range of companies that might pose a potential for conflict for this person mm-hmm and I'd want to
45:06
answer that question before I certified this report either in the affirmative that it's a potential problem and we've taken steps to remedy it or in the
45:13
negative Walmart doesn't come before this person no way no how fine we can move on mm-hmm Financial
45:18
Services seems unlikely to find a nexus between the financial services and the food safety business mm-hmm unless we
45:25
had some extra information to suggest there's a a problem we can probably say you know
45:30
it's good this was reported this way there's not a potential for conflict here we can move on Tyson food the other
45:38
thing that was probably squarely fall within the ambit of food safety I think you know as a food producer I think
45:44
there's a strong possibility there's a conflict here so we either need to find out that an exemption applies think
45:50
about divestiture or have a long chat with the filer and the supervisor to
45:55
make sure that they can keep the filer out of any matters affecting Tyson or to
46:00
determine that really this isn't an area in this person's purview but I'd push on that pretty hard I think well on the
46:07
thing here too is like when you when you are going back to the fire and you are trying to come up with remedy you know
46:12
remediation for anything that you see that is either clearly going to be a conflict or could potentially be a
46:18
conflict I mean we we have to note here and we've kind of not recognized that
46:23
there are no dollar amounts that are that they have to disclose on the report
46:28
but we also know that what for the exemptions for publicly traded securities in particular to apply that
46:35
there are de minimis thresholds that apply to any securities holdings with respect to to a wait conflicts of
46:42
interest so knowing what the dollar values for these entries is going to be
46:47
a material consideration and how you're going to go about remediating these so that will be part of the conversation
46:54
when you go back to the filer is not only discussing whether and to what extent they're their duty portfolio is
47:00
going to overlap with or perhaps you know to have an effect on these entities but it's also to ascertain you know what
47:08
is the dollar value of their interest in this and then that can help inform the the course of action you take no
47:14
absolutely um so yeah that's gonna be our first step is to find out if an exemption applies when we see a potential for conflict
47:22
so we also have this entry for the dough family form we don't know wait I don't
47:28
know what what the dough family farm produces in the way of foodstuffs if they even produce food for humans they
47:34
could produce feed or other kinds of agricultural products we just don't know so we'd have some more questions and we
47:42
probably don't have enough information about what this represents whether this is income or ownership or an outside
47:47
position so we're going to look to reconcile that on another part of the form and then as we just discussed the
47:52
401k we're gonna have to go back and find out what the underlying holdings are whether they're reportable and then
47:58
conduct a complex analysis on those underlying Holdings so if you were
48:04
called we did not have any liabilities reported or at least our father didn't tell us we had any liabilities reported
48:11
so we're gonna move on to part three and
48:16
in part three we're looking for outside employment type relationships mm-hm
48:22
so the things that we're likely to see this this part only applies to the filer
48:28
we would expect to see on a new entrant maybe prior non-federal employment
48:33
outside employment including consulting or businesses that they own so if they
48:39
have an outside business or outside employment that's concurrent with Federal service we do expect to see that here and then certain kinds of outside
48:45
activities mmm so let's see what we have so we have the instructions up here the
48:52
you know we went over those last last session and in the in the reportable
48:59
information section indeed we do have a position with the dough family farm
49:04
mm-hm so our filer has understood it looks like the outside positions reporting requirements and they've
49:10
indicated to us that they are the treasurer of the dough family farm so we
49:16
know that they hold a position and they hold a fiduciary position with the farm so that's going to make our analysis a
49:24
little bit more complicated than if it were just a passive investment interest in the farm itself without any actual
49:30
participation as an officer of farm right so far I think for you to
49:35
await purposes for our criminal conflict of interest statute we can fairly well
49:41
assume that the interests of the doe family farm are going to be fully imputed to our finer right right so it's
49:47
as if the filer is the farm any government matter that affects the financial interest of the farm is going to be a potential problem for us mm-hmm
49:54
something else that stands out to me is it's a treasure or position hmm it seems that there's a danger that the employee
50:02
may be asked to make representations to the government on behalf of the forum for example filing taxes requesting
50:08
loans or subsidies requesting insurance those kinds of things it's a big red
50:14
flag mm-hmm that's kind of worrying for us as ethics officials and I think this
50:19
is the case where you run to the the filing cabinet and say do we have an outside activities opinion that we've
50:24
given to this file or about this position mm-hmm and if we don't we need to initiate that
50:30
process pronto because it's not just that there's a potential for a 208 conflict of interest here but maybe a
50:36
representational issue under Section 203 or 205 of title 18 we may have misuse concerns that we want
50:43
to counsel them on we may even have supplementation of salary considerations there could be a whole host of problems
50:48
here and we just want to make sure that that process if it's not already taken place is initiated as soon as possible
50:55
and I think that's exactly yet what we have here is that you had the dough family farm on part one so you kind of
51:01
had some sensibility that there was some aspect to this that required it to be reported on part one but what part three
51:07
does for you is to say we need a much bigger more complete picture of the financial relationship between the filer
51:14
and this and this small business now and now we have to call into question are we
51:19
talking about earned income right are we only talking about investment income and are we talking about things that that
51:26
are over and above like maybe dough family farm has other investment interests that other than just the
51:33
cattle or the land or whatever it is that's that's held for the production of income there might be some liabilities
51:40
that it questions that come up for example maybe the farm has given the personal loans to him you know
51:49
that our that should be reportable in the forum so it just it gives you a much more complex idea of the kind of
51:57
information you really do need to get your hands on and get your head around in order to be able to adequately address though the whole portfolio as it
52:05
were of ethics issues that might be yeah absolutely lay here and so we're going back to our prime directive about how
52:11
much information we need we know that when we do an outside activities analysis we receive a lot more
52:17
information we request a lot more information from employees than the 450 would ever provide us exactly we want to
52:23
know about whether you get travel payments from them we want to know when you get paid how much you get paid how your pay is set we have all sorts of
52:31
questions do you talk to the government do you have any business for the government does your company receive benefits from the government none of
52:36
that gets captured on the 450 but all of it is necessary for us to ensure compliance with the applicable laws and
52:42
regulations so this is just sort of a trigger to start that process yeah dough family farm might be a
52:48
prohibited source for the agency and if it is then you've got a whole host of gift issues potentially that that come
52:55
into play so yeah it gets very complicated very quickly yeah so do so that's what we see here filer sauce
53:00
should report any position held with the business during the reporting period and we have that available to us here and
53:05
that should start our if we haven't already done it the outside activities counseling process mm-hmm so from a
53:12
conflicts perspective it seems like yeah maybe there's a lot of possibility in a
53:19
lot of different ways you know is there a potential for too late conflict if no family farm is engaged in the business
53:24
of food production and that's something that our fighter works on certainly that's a possibility but as we mentioned before there could
53:31
be representational considerations there could be concerns about seeking benefits from the government there are some
53:36
additional things we're going to need to think about and we should do that be in the context of a full outside activities and analysis
Agreements
53:44
finally we have part four so these are agreements or arrangements so these are these are ongoing agreements of the
53:50
filers so agreements for outside employment so if they have an
53:55
arrangement concerning future employment we would expect to see that here ongoing
54:00
retirement and other benefits from private employers or leave some absence from financial institutions or from
54:06
educational institutions so we do have an agreement I indicated here
54:14
our filer tells us that she will continue to participate in the DOE family farm health plan so we have a
54:22
further indicator mm-hmm that this is something other than just a mere
54:27
investment type interest or just a fee-for-service situation it sounds like the DOE family farm is a is something
54:35
more like an outside employment relationship so we can be further assured that what we're looking at here
54:41
is really an outside position that needs to go through the outside activities counseling process and we need to
54:46
consider all of these including the potential for conflicts that may arise from the health plan of the family farm
54:53
things you might also see here defined benefit pension plans so these are our
55:00
traditional pensions so someone has a former outside employer these are less common these days but they have a
55:06
defined benefit plan from a former employer where the former employer has made a promise to pay them some benefits
55:12
certain at some time in the future also for example upon reaching the age of 55
55:17
I'm gonna get $1,000 a month if you have folks that have those kinds of arrangements we do expect those to
55:22
appear on part four likewise concurrent outside employment arrangements so if we have an agreement
55:29
for future employment we'd expect to see that here if someone's transitioning out of government or if they're looking for concurrent employment and they have an
55:35
arrangement those kinds of things we'd expect to see here and again we can reconcile this with other parts of the
55:40
form mm-hmm one thing I wanted to sort of highlight too is that with parts 3
55:46
and part 4 with the outside activities outside position provisions and the agreements and arrangements it's only
55:53
the filers interests in these types of things that are required to be reported in those parts
55:59
of the forum but if you remember back to part one we didn't have an indication one way or the other with respect to the
56:05
401k with respect to the DOE family farm whether or not that was the filers
56:11
holding or whether or not that was the spouses holding now for purposes of part one some things it's not going to matter
56:18
whether there's a distinction whether you can distinguish immediately on its face whether it's the spouses or the filers things like securities they're
56:25
going to be they're going to be treated the same whether they're the spouses or the filers but where that designation can really help you out and you might
56:31
want to encourage your filers to designate is when you have sources of non investment income things that are
56:39
like earned income sources to make sure that they designate you know whether it's the spouses or the filers because
56:45
it can save you some unnecessary following up if it's clearly the spouses then you know you don't need to see
56:51
anything in the outside of the outside positions and you don't need to see anything in the agreements and arrangements because you don't report
56:57
those things for the spouse whereas if it's clear that it's the filers and you don't see things that you think should
57:02
be in either part three or part four you know immediately to go back and follow up on those I think that's another case
57:12
of us needing to use that rule do we have enough information to figure out what they sees and what the real
57:17
potential for conflict is or Easons and if you don't know if there's ambiguity that's important to your analysis that
57:23
you've not figured out well you need more information right
57:31
so again in the guide it discusses with us what we expect to to see on on part
57:37
four so the last perhaps most important step is where we find the potential for
Potential Conflicts
57:42
conflict we really need to resolve those conflicts of interest hmm the first thing we want to do is look to
57:49
see if there's an exemption if we're looking at a potential conflict under our financial conflict of interest law 18 USC Section 208 we should look to 5
57:57
CFR 26:40 to see if an exemption will apply and oftentimes this is going to be
58:03
a case where you need more information so if you're gonna use the exemption for sector mutual funds you are going to
58:10
need to go back to your filer and find out what the value of their funds what what those values are we're gonna use
58:16
the securities exemption you're gonna have to go back and ask them how much is this security worth you know sort of a
58:23
balancing test collecting the information on the 450 whether or not we should have people indicate the value
58:29
well in the case that there's no potential for conflicts we don't need the value right when there is a potential for conflicts we're gonna have
58:34
to have a conversation about this anyway so part of that conversation is gonna be about valuation so the first step look to see if there's
58:41
an exemption and we have some classes on the IET about the commonly used exemptions if you're not familiar with
58:46
them if no exemption applies I need to look for something else so that maybe recusal
58:53
which just means keeping them out of matters that would potentially affect their financial holdings that's the default remedy if you see the potential
58:59
for conflict and you're not sure you don't know if an exemption applies you don't know if you're gonna need another
59:05
remedy this is the thing to advise employees of as soon as possible stop what you're doing don't work on anything
59:12
affecting Tyson until we get this sorted out just stop so if that was our
59:17
situation with our fighter we saw this report that would be our first course of action and then we say well is that
59:22
practicable is that going to allow our filer to fully conduct the duties of her
59:28
position and if the interest the recusal is not gonna work it's keeping her out of work that she really needs to be
59:34
doing for us we can look for something else and that may be divestiture we ask our filer to sell Tyson food stock you
59:41
say you know what you need to get rid of this so you can do your job we can do that subpart F of the
59:50
standards discusses way in the end under what circumstances we can do that but we definitely can suggest that you need to
59:57
divest of this because otherwise you can't do your job that's probably the second most common remedy I'll go to the
1:00:03
last one resignation if the dough family farm treasurer position poses a conflict
1:00:08
of interest that I basically prevents our fighter from doing her job we can
1:00:14
say look you've got to pick one of these jobs if you want to keep doing this job in food safety at government agency you
1:00:19
have to resign from your treasurer position at doe family farm if that's
1:00:25
appropriate that's a remedy that's available to us and some sometimes it is oftentimes the conflicts with outside activities can be
1:00:32
managed through some combination of a recusal and counseling but if they can't resignation as a possibility less common
1:00:39
or 208 waivers if we have a financial interest that is of a relatively small
1:00:46
valuation and we don't think that the holding of that interest would affect the integrity of someone's service we
1:00:52
may contemplate a 208 waiver very uncommon compared to the other remedies and if you're contemplating that you're
1:00:59
you're directed to consult with ogee wherever practicable which I think means if you know you're within a few hundred
1:01:05
yards of a telephone most of us are at all times now so you really should reach out to OG if you're contemplating about
1:01:11
208 b1 waiver and again not a very common remedy especially in the 450 filer and the last one is where we have
1:01:19
considerations where it's a mere appearance issue meaning there's no criminal conflict of interest situation
1:01:24
so just an appearance consideration for example with a former employer with no ongoing financial relationships or
1:01:31
agreements and arrangements we may be able to do an authorization under subpart e of the standards to remedy
1:01:36
that that appearance consideration so those are our remedies we have some
1:01:41
classes on remedies and exemptions in the ia G store if you're not familiar with them and again I think these are
1:01:47
the things these are the conversations you're going to have after your review where you've identified potential or conflict and it's going to be a team
1:01:53
effort to decide which is appropriate you're gonna have to talk to the supervisor to see whether recusal is
1:01:59
gonna work you're gonna have to talk to maybe your day or a day or two see if there's any comfort or desire to
1:02:04
contemplate a waiver or if divestiture is more appropriate just one last thing
1:02:10
to leave you with it's a an area of frustration sometimes if you're asking someone to divest and they're going to
1:02:16
incur tax consequences there is a possibility to defer those through a certificate of divestiture so if you're
1:02:23
asking someone to divest a large holding where they're gonna take a big tax hit call us call your desk officer at OGE we
1:02:29
can walk you through the process for applying for the certificate of divestiture so that your employee does
1:02:34
not incur tax tax consequences for a directed divestiture but the thing to
1:02:39
remember about this is you have to get that certificate before the divestiture takes place yes it's a tax law thing you
1:02:46
have to have it when you make the sale so if you have a situation where divestiture is necessary reach out to us
1:02:51
as soon as possible so we can help you start that process so that's it for
1:02:56
today that's it for our series on the confidential financial disclosure system
1:03:01
this is the general review process this isn't the sum total of guidance
1:03:06
available to you we'd encourage you to use the tools and the Institute for ethics and government if there are any
1:03:12
of these areas you're not familiar with we'll learn more about the conflict of interest laws you know take a look at the conflicts of interest classes and
1:03:18
we'll probably be doing some more some more activities some more broadcasts in early in the new year to help you in
1:03:23
intermediate reviewers yeah we look forward to seeing you we're hoping in January to do a more fulsome full-blown
1:03:29
exercise with you to give you an opportunity to actually actually practice we'll give you an example and give you an opportunity to practice your
1:03:36
review skills which will then debrief through a broadcast but until then we
1:03:41
hope everyone has a lovely holiday and we'll see you after the new year yes


