good morning I'm Mora ly an associate
0:04
counsel in OG's ethics law and policy
0:07
branch and I am Melba Melton an
0:10
assistant counsel in OG's ethics law and
0:13
policy Branch as well today we'll be
0:15
talking about the ethics considerations
0:18
for gifts between employees in times of
0:20
Crisis next slide
0:25
please so before we dive into the
0:28
presentation we want to give you a bit
0:30
of context the pictures on this slide
0:33
show homes that were destroyed by the
0:35
historic flooding in Yellowstone
0:37
National Park in 2022 and a number of
0:41
Department of interior employees lost
0:44
their homes and were deeply
0:46
impacted when a federal employee is
0:48
facing a personal crisis like these
0:51
floods or a serious illness that
0:54
employees colleagues often quite
0:56
naturally want to help them in their
0:58
time of need these situations raise
1:02
complicated ethics issues particularly
1:05
because the issues are often so
1:07
sympathetic that it's important to take
1:09
extra care to make sure an employee
1:13
doesn't inadvertently violate the ethics
1:15
rules while trying to assist a colleague
1:19
next slide
1:21
please because OG had received a number
1:24
of questions in this vein we recently
1:27
published a legal advisory la
1:31
2413 which addresses frequently asked
1:33
questions relating to gifts between
1:36
employees in times of Crisis we will
1:39
cover much of the information that can
1:41
be found in that advisory here today but
1:44
the advisory itself is an excellent
1:46
resource and is available on our website
1:49
next slide
1:54
please now I want to give you a road map
1:57
for today's conversation we will we'll
2:00
start by providing a bit more context
2:02
into the development of this guidance
2:05
next we'll provide an overview of the
2:07
subpart C gift rules because a little
2:10
refresher to Center Us in the regulation
2:13
is always helpful then we will discuss
2:16
the special and frequent occasion
2:19
exception and the role it plays for
2:21
gifts in times of
2:23
Crisis finally we will discuss questions
2:26
that commonly arise when employees want
2:29
to support each other when facing times
2:31
of Crisis including guidance around
2:34
solicitation and how to analyze
2:36
different types of gifts like leave cash
2:40
and in-kind
2:44
donations before we dive into the
2:46
substance we'd like to spend a minute or
2:48
two on the greater
2:50
context obviously federal employees are
2:54
human beings who like everyone else
2:56
experience stressful times from
2:59
illnesses to accidents or natural
3:01
disasters to the loss of a family member
3:04
it's a natural response for federal
3:07
employees to want to help when their
3:09
colleague is facing difficult
3:11
circumstances like those but it's not
3:14
always clear whether for example an
3:17
employee can ask their colleagues for
3:19
help in those situations or if they can
3:22
solicit donations for another employee
3:24
facing a personal crisis and still be in
3:27
compliance with the subp party rules
3:29
which govern gifts between
3:32
employees now this has created a lot of
3:35
ambiguity where employees who just want
3:37
to help also don't want to inadvertently
3:40
violate the ethics rules for that reason
3:43
OG elected to issue guidance regarding
3:46
how to analyze those situations under
3:49
the standards of conduct including more
3:52
robust guidance about how to determine
3:55
when an event qualifies as a special
3:58
infrequent occasion
4:00
next slide
4:04
please so we'll start out with a brief
4:07
overview of subpart C which I am sure
4:10
you are all very familiar with first we
4:13
completely recognize that the gift rules
4:16
are long and they're wordy so please
4:19
bear with us as we discuss
4:21
them as a general rule an employee may
4:25
not give donate to or solicit
4:29
contribution for a gift to their
4:31
official Superior unless an exception
4:35
applies in addition an employee
4:38
generally may not accept a gift from
4:41
another employee receiving less pay
4:45
unless there is a personal relationship
4:48
between the two employees that would
4:50
justify the gift and the employee
4:53
receiving the gift is not the official
4:56
Superior of the employee giving the gift
5:01
or the employee giving the gift is the
5:05
official Superior of the
5:08
employee receiving the gift again an
5:12
exception May apply but those general
5:15
rules are the starting
5:17
point now the reasoning Behind these
5:20
rules is to prevent the potential misuse
5:22
of position and impartiality concerns
5:25
that arise when a subordinate is trying
5:28
to Curry favor with their
5:31
supervisor this is why the rules only
5:34
cover gifts from subordinates and to
5:36
more senior employees and not the other
5:38
way
5:39
around now I'll very briefly go over the
5:42
general exceptions to this rule which
5:44
can be found in section
5:47
2635
5:49
304a we're not going to spend much time
5:52
on most of these because other than
5:55
leave donations they generally aren't
5:57
relevant when employees are in crisis
6:01
situations first as a threshold matter
6:04
we want to highlight that many gifts
6:07
between employees don't come within the
6:10
scope of subpart C only gifts between
6:13
given by subordinates or accepted by
6:15
employees making less pay are subject to
6:19
the subpart C
6:21
limitations if the gift is prohibited
6:24
under the subpart C General standards we
6:27
just discussed there are several
6:29
exceptions to that prohibition which
6:32
include number one items that are not
6:35
cash that are worth $10 or less food and
6:39
refreshments shared in the office with
6:41
several employees so think a box of
6:45
chocolates over the $10 amount would
6:47
qualify here personal Hospitality
6:50
provided at a resident and any
6:52
accompanying gifts such as bringing a
6:55
bottle of wine to a dinner party hosted
6:58
by a supervisor
7:00
donations of leave as long as they are
7:03
to an employee who is not your
7:06
supervisor and I do want to flag that
7:08
we'll discuss this one in a bit more
7:10
detail
7:11
later the other major exception found in
7:15
2635
7:16
304b is the special and frequent
7:19
occasion exception which Mora will talk
7:22
about
7:23
now thank you for providing us with that
7:26
overview Melba now that we've had a
7:28
refresher on subart part C I'd like to
7:31
talk about the special infrequent
7:32
occasion exception and specifically talk
7:35
about why it's particularly relevant for
7:37
employees in times of
7:39
Crisis you will find the regulatory
7:42
language of this exception at
7:45
2635 304 B1 which is at the top of this
7:49
slide essentially the special infrequent
7:53
occasion exception permits employees to
7:56
give a gift that is quote appropriate to
7:59
the occasion for events that are of
8:02
personal significance and that are
8:04
infrequently
8:06
occurring now this term special in
8:09
frequent occasion is not defined in the
8:11
regulation which can lead to some
8:14
ambiguity and confusion about if and
8:17
when it's applicable for that reason La
8:21
2413 provides a more robust framework
8:25
for determining whether an event
8:26
qualifies as a special infrequent occas
8:31
thank you Mora as we discuss in The
8:34
Advisory special and frequent occasions
8:37
must be events that are both significant
8:41
and rare we unpacked these two factors
8:45
in the advisory and are excited to
8:47
explain our analysis for you here first
8:51
significance we Define this as an
8:54
important life event and focused our
8:57
examples on stressful or negative life
9:00
events things that might cause a crisis
9:03
for example if an employees newborn
9:06
child needs surgery and the employee
9:08
needs financial support while staying in
9:11
the hospital that event is significant
9:14
and of consequence to the
9:17
employee however if that same child
9:21
sprains their ankle while learning to
9:23
write a bicycle that event would not
9:25
rise to the same level of significance
9:28
even though such an injury would likely
9:31
be a rare event the sprained ankle
9:35
therefore would not qualify as a special
9:37
in frequent
9:39
occasion similarly an employee being
9:42
hospitalized for a serious illness would
9:45
be considered a significant life event
9:48
while if an employee has food poisoning
9:51
from eating some bad sushi that event
9:54
would not be considered significant and
9:56
would not qualify as a special and
9:58
frequent occasion
9:59
even though such an event is hopefully
10:03
quite rare for the
10:06
employee now I'm going to unpack what we
10:09
mean by Rare the second Factor again
10:13
relying on the dictionary definition
10:15
something that is rare is an uncommon
10:18
occurrence for example if an employees's
10:21
home burns down in a fire that is an
10:24
uncommon occurrence that is also of
10:27
great significance to the employee and
10:29
nus would qualify as a special
10:31
infrequent occasion however if a
10:34
military service me member is moving to
10:37
a new home due to permanent change of
10:39
station orders this likely would not be
10:43
considered a rare occurrence as moving
10:45
frequently is a routine aspect of most
10:49
military careers thus it would be
10:52
appropriate for an Ethics official to
10:54
determine that such a move is not a
10:57
special infrequent occasion
11:00
even though people may consider moving
11:02
to be a significant life event and it
11:04
can be quite
11:06
stressful I also want to take a moment
11:08
to note here even though this is not spe
11:10
strictly related to times of Crisis that
11:13
OG has consistently advised that
11:17
birthdays even Milestone birthdays like
11:19
a first or a 30th or a 50th are not rare
11:24
enough to qualify for the special
11:26
infrequent occasion exception because
11:28
birthday are inherently recurring
11:32
events so hopefully those two factors
11:35
provide a useful framework for applying
11:38
the special infrequent occasion
11:40
exception particularly in crisis
11:43
situations the key here is that crises
11:46
are often by definition both significant
11:49
and rare and would generally qualify as
11:52
special in frequent
11:53
occasions however it is important to
11:56
note as we just discussed that not not
11:59
all stressful or negative life events
12:02
qualify so if an employee came down with
12:04
the flu or has a recurring case of
12:07
Seasonal effective disorder those
12:10
situations likely will not meet the
12:12
definition of special infrequent
12:14
occasion because they are not both
12:17
significant and rare even if you do feel
12:20
very badly for your
12:22
colleague next slide
12:27
please so now you may be thinking okay I
12:31
understand what qualifies as a special
12:33
and frequent occasion but can an
12:36
employee experiencing that kind of
12:39
Crisis ask their colleague for help the
12:43
answer is complicated so let's talk
12:45
about the
12:46
details let's discuss some frequently
12:49
asked questions about the different
12:51
types of solicitations and whether they
12:53
are
12:54
permissible first can employee solicit
12:58
on behalf of themselves or their loved
13:01
ones generally speaking employees are
13:04
discouraged from soliciting for
13:06
themselves in the federal workplace even
13:09
if they are facing a crisis which might
13:12
be considered a special infrequent
13:14
occasion there are a lot of potential
13:17
ethics issues with s solicitations
13:20
because there are employees with varing
13:23
pay and relationships in the federal
13:26
workplace such as Superior sub
13:29
subordinates and contractors who are
13:31
outside sources so the rules apply
13:34
differently to different individuals and
13:37
it's difficult to account for all of the
13:39
potential ethics
13:41
issues so such solicitations are
13:44
discouraged for everyone but in addition
13:48
supervisors are explicitly prohibited
13:51
from soliciting under any
13:53
circumstances this is even more
13:55
important in crisis situations as such
13:58
requests which are emotional in nature
14:01
can appear coercive even if that's not
14:04
the supervisor's
14:08
intention the second question is whether
14:12
an employee can solicit their colleagues
14:14
on behalf of another employee if they or
14:17
their loved one is facing a crisis and
14:20
the answer here is it depends employees
14:24
May solicit for voluntary contributions
14:27
for events that qualify a special
14:29
frequent occasions as long as they work
14:32
closely with our ethics officials to
14:34
address the ethics issues specific to
14:36
the federal workplace that Melba
14:38
discussed
14:39
above it is worth noting however that if
14:42
the affected individual is not the
14:45
receiving employee such as when a group
14:48
of employees would like to collect
14:50
donations for a supervisor sick relative
14:54
the employee and the ethics official
14:56
must look to the relationship between
14:58
the receiving employee and the affected
15:02
individual to determine first if the
15:05
gift was given to the employees loved
15:07
one rather than the employee if it is
15:10
even restricted by subpart C and second
15:13
if the occasion is of sufficient
15:15
personal significance to the employee to
15:17
qualify as a special in frequent
15:20
occasion for example if the colleagues
15:24
of a higher paid employee whose spouse
15:26
or child was just diagnosed with a
15:29
serious illness wish to solicit
15:31
donations to help with medical expenses
15:35
such a solic solicitation would likely
15:37
be appropriate under the special and
15:39
frequent occasion exception as it is an
15:42
indirect gift that has a clearly
15:45
significant impact on the
15:47
employee however if the receiving
15:49
employees Aunt with whom that employee
15:52
is not in regular contact receives a
15:54
similar
15:55
diagnosis this event is likely not of
15:58
sufficient personal significance to the
16:00
employee to qualify as a special and
16:02
frequent occasion moreover if the gift
16:06
is given for example to the employees
16:08
Aunt directly the gift is likely not
16:11
within the scope of subp partsy in the
16:13
first place as gifts to employees aunts
16:16
are not considered indirect gifts under
16:18
the standards
16:29
finally Can employees use crowdsourcing
16:32
platforms to solicit gifts if they or
16:35
others are in
16:37
crisis generally OG discourages the use
16:41
of crowdsourced fundraising platforms
16:43
such as GoFundMe in the federal
16:45
workplace these platforms present
16:48
significant ethics issues including the
16:51
fact that they are generally public in
16:54
nature and List names and donation
16:56
amounts which can create in appropriate
16:59
pressure for employees to
17:01
donate contractors or other prohibited
17:05
sources can easily donate on such
17:07
platforms and their donations need to be
17:10
screened
17:12
out in addition crowdsourced fundraising
17:15
websites don't account for the different
17:18
relationships in corresponding ways
17:21
ethics rules apply which is yet another
17:24
reason their use is discouraged in the
17:27
federal workplace
17:29
OG has discussed crowdsource fundraising
17:32
guidance in more detail in OG legal
17:35
advisory
17:37
207 and we encourage you to review that
17:40
legal advisory if advising an employee
17:44
with a crowdsourced fundraising platform
17:47
next
17:50
slide okay now that we have discussed
17:54
the types of solicitations that
17:56
employees may or may not be be able to
17:59
engage in we will now transition to a
18:02
brief discussion of the types of
18:04
donations that employees can make as you
18:09
know there are many different types of
18:11
donations employees can make such as
18:14
leave donations cash gifts and in-kind
18:18
donations when I was working as an
18:20
Ethics official at an agency this was a
18:23
question we received very often can we
18:26
give in kind donations
18:28
in-kind donations are typically
18:31
permissible and we note that the
18:33
regulatory definition of gift at five
18:36
CFR
18:38
2635
18:40
203b actually includes in kind
18:44
items however the value of the in-kind
18:48
donation must be appropriate to the
18:52
occasion for example donating a
18:55
Lamborghini seon or a Mercedes AMG to
19:00
your supervisor who totaled their car in
19:02
an accident would probably be
19:07
inappropriate what about cash donations
19:10
to a
19:11
supervisor this is typically permitted
19:14
but only if the amount is appropriate to
19:17
the occasion and it meets the
19:20
requirements for a special in frequent
19:24
occasion we most often see cash
19:26
donations for group collection in the
19:29
office such collections are usually
19:32
permissible if the collecting employee
19:35
makes it clear that contributions are
19:39
voluntary if there is a recommended
19:41
amount the collecting employee must also
19:44
state that the employees May donate less
19:48
or nothing at all and the amount donated
19:52
should be nominal even if it's a special
19:56
infrequent occasion
19:58
finally it is recommended that only the
20:02
collecting employee knows who made
20:06
contributions last but not least can we
20:09
donate
20:10
leave yes employees can donate leave but
20:14
it cannot be for their direct
20:17
supervisor next slide
20:23
please now we want to briefly address
20:26
other frequently asked questions the
20:29
first is whether gifts are reportable on
20:31
financial disclosure forms the answer
20:34
here is yes employees should report
20:37
these gifts on their financial
20:38
disclosure documents including uh in the
20:41
case of donated leave the name of the
20:43
donor included on the report if the
20:46
employee is aware of the donor's
20:50
identity our second question is whether
20:52
subpart C applies to employees at
20:54
different
20:55
agencies the definition of subpart c
20:59
includes all employees in in the
21:01
executive branch and it's not limited to
21:03
employees of the same agency so any
21:06
executive branch employee must keep the
21:09
subpart rules in mind when donating to
21:11
any other executive branch
21:14
employee and finally can an employee
21:18
accept a gift from an employee receiving
21:20
less pay if the two employees have a
21:23
personal
21:24
relationship the answer here is yes as
21:27
long as
21:29
the receiving employee is not the
21:31
official Superior of the giftgiving
21:33
employee and there is also that personal
21:36
relationship that would justify the gift
21:39
now when looking at that relationship
21:41
employees should use factors such as the
21:44
history and nature of the relationship
21:47
to determine whether the gift is
21:49
motivated by a family personal
21:52
relationship or friendship rather than
21:54
the position of the
21:56
employee this exception generally would
21:58
not apply if the relationship is limited
22:02
to interactions within the workplace no
22:05
matter how long lasting that
22:07
relationship
22:08
is next slide
22:12
please and that concludes our training
22:15
today covering gifts between employees
22:18
in times of Crisis thank you so much for
22:21
attending and stay tuned for more
22:23
updates from OG
22:32
and stopping the
22:33
recording stop
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