Thank you for joining us. My name is Anna Wheeler. I am a senior instructor with the Institute for Ethics and
0:14
Government here at OGE. And we are pleased to have our final of the how-to
0:21
series analyzing challenging or unfamiliar entries on annual OGE 450s or
0:29
confidential financial disclosures.
0:36
Um so before we get started I would like to thank all of you who submitted
0:43
entries to us. This is very helpful in terms of us understanding
0:49
what challenges you're seeing and where you could use some helpful instruction. Um, for those of you who did not attend
0:57
our previous sessions, uh, we in the first one covered stocks, exchange
1:03
traded funds or ETFs and virtual currency and in our second session we
1:08
covered college savings plans and uh, retirement accounts. So, if you are
1:16
reviewing one of those or you think it would be helpful to go back and watch one of those sessions, they are recorded
1:23
and on the course page and ready for you to view.
1:32
Um, sorry, my computer just did something weird. Uh so uh before we get
1:38
into the actual entries I would like to reiterate that the purpose of confidential financial disclosure review
1:45
is to prevent conflicts of interest and other ethics concerns. So that um in
1:51
your review as much as it is a paperwork exercise you want to remember this
1:57
purpose and make sure you are serving it. Um to that end we advocate the 222
2:04
method. So in order to have a successful review of financial disclosures you need
2:10
two pieces of information, two resources and you need to be able to answer two
2:16
questions. So the two pieces of information are the financial holdings
2:21
reported on the OGE Form 450. The other piece is the duties and
2:27
responsibilities of the filer’s position. The two resources which we'll be showing
2:33
you how to use today are the confidential financial disclosure guide and the anal analyzing potential
2:40
conflicts of interest collection. And the two questions that you need to
2:46
be able to definitively answer are one, is there a nexus between the filer's
2:52
duties and the entries on the form? And two, do we have enough information to
2:58
determine whether an entry will pose a potential conflict of interest or that
3:04
an entry will definitely not pose a potential conflict. So, um, when I say
3:10
definitively for these, you need to have a yes or no. And if you look at this and
3:15
your answer is maybe or I'm not sure, that is a signal that you need to either develop the facts, um, make sure you
3:23
have a better understanding of the financial holdings or the duties or you need to do some research to make sure
3:28
you understand, um, the laws and regulations applicable here.
3:36
So uh proceeding to our first submitted entry
3:42
we have a filer has submitted Charles Schwab joint account. Um so
3:52
account is really not enough information. This is an indication
3:59
that you will need to ask some questions. So
4:05
basically an account means they have something but you don't really know what that something is and uh you're going to
4:11
have to figure it out with the filer. So just you know as an example types of
4:18
accounts could be retirement accounts and it could also be brokerage accounts
4:23
but um we also have a few other accounts that could be uh what they're listing
4:32
and in order to demonstrate that I was going to go to the confidential
4:37
disclosure review guide. So going to oge.gov gov. Go to resources for ethics
4:47
officials and financial disclosure. Um, and some quick scrolling.
4:55
Uh, the confidential disclosure resources are a bit of the ways down.
5:01
And I'm going to pull up the review guide. So,
5:08
starting at the beginning and going to the table of contents, I'm just
5:15
going to do a quick control F to find
5:20
the term account. Oh, apologies. Only works if you type right. Um, okay. So
5:28
just in the table of contents the possible accounts we have are brokerage
5:34
accounts, cash accounts, health savings accounts, managed accounts, margin accounts,
5:42
UGMA or UTMA accounts. Um, all of this is to say that
5:52
there the term account is broad and you need to have an understanding of exactly
5:57
what kind of account it would be. So for the purposes of this, we've gotten back
6:03
to the filer fairly quickly and he has identified, he has indicated, that it is a
6:08
brokerage account. So going back to the confidential disclosure guide, the table of contents,
6:17
we will pull up the entry on brokerage accounts.
6:24
And so just so we all understand what we're talking about, a brokerage account is an account through which individual
6:31
investors can make investments. The account may hold cash, money market
6:36
accounts, mutual funds, stocks or and bonds. Uh the individual who establishes
6:45
the account owns the investments in that account.
6:50
So then just to look at this because this will eventually be part of the review too. Looking at what would need
6:58
to be reported under part one, we would need to report each underlying asset of
7:03
a brokerage account that individually was worth more than $1,000 at the end of
7:08
the reporting period. And annual filers must also each report an underlying
7:15
asset uh from which they received more than $1,000 in income. So, uh we've already
7:23
asked the filer one question. we know what kind of account it is, but now we are going to need to ask him what is in
7:30
the account. Um, so there would be follow-up questions for the filer.
7:37
We would need to ask, uh, what does your Charles Schwab join
7:43
account contain that is valued at more than $1,000 at the end of the reporting period?
7:49
Um, and we would need a list of those qualifying underlying assets.
7:54
You do not need to report cash or underlying assets that qualify as diversified mutual funds. And here we
8:02
have the uh regulatory definition of a diversified mutual fund
8:09
for our filers reference. And the confidential financial disclosure guide defines a diversified mutual fund as a
8:17
mutual fund that does not have a stated policy of concentrating its investments
8:23
in any industry, business, single country other than the United States or bonds of a single state within the
8:30
United States. Um, and it also discusses the investment company act of 1940.
8:37
And we also have the second question which is list any underlying assets from
8:42
which you received more than $1,000 in income during the reporting period.
8:51
Um and once again using the guide as a resource
8:58
in your review and understanding. Going back up to the table of contents. Sorry
9:03
about the scrolling. Um we have a comprehensive com um
9:11
explanation of a mutual fund, a sector fund and a diversified mutual fund. So
9:18
if these are concepts that you are not very familiar
9:25
with, this could be a good resource for you to begin understanding.
9:30
Okay. So, going back um and in addition to what we have in
9:36
the guide, uh this is this page also includes some helpful references.
9:44
the regulatory definition of diversified versus the regulatory definition of
9:49
sector as well as a job aid OGE has developed for determining if an
9:56
investment fund is registered under the 1940 act um and a series of legal advisories that
10:04
can be really helpful. um DO-00-030 and uh the DO is for DAEO gram, which was the
10:12
uh historical terminology we had for legal advisories, which is on
10:17
differentiating between diversified and sector mutual funds.
10:22
Um we also have LA-15-09, which addresses identifying diversified
10:30
and sector real estate funds. And we also have a more recent one LA-24-10,
10:36
which is on determining whether a thematic fund is a sector or diversified
10:44
fund for the purposes of regulatory exemptions applicable to mutual funds.
10:51
So um this is a lot of information from my experience. Uh there's a fair bit of
10:57
confidential financial disclosure review which deals with mutual funds and determining whether or not they are
11:03
diversified or sector. So we wanted to make sure you had several resources to
11:10
make sure you are familiar with those ideas. So, continuing on with our dialogue with
11:20
our filer, we have a response to the
11:25
follow-up questions and he has indicated that he has two reportable holdings in
11:33
this joint account. He has iShares US aerospace and defense ETF and he has
11:41
included the ticker symbol ITA which is um very helpful and Boeing BA. So and he
11:50
has indicated that he has not received any income. So um iShares
11:58
is going to be an ETF in a reportable ETF and Boeing is a stock. So we will go
12:06
through how these are reported but if you want more information I would recommend going to the video um for
12:12
session one stocks and ETFs were a large portion of that.
12:18
So now that we have this information we are going to update the part one
12:26
entries so that's reportable. We're replacing the Charles Schwab um account
12:33
to indicate the actual reportable holdings and that they are in a
12:39
brokerage account. Um the actual including the information that's in the
12:45
brokerage account is an option. It's not required. Um, I tend to
12:52
uh default to including uh putting it as the entry with more information rather
13:00
than less. But either of those um ways to report are acceptable. So talk to
13:06
your members of your ethics office and see how if they have a method they
13:11
prefer for consistency. Okay. So when we talked about two pieces
13:16
of information, we talked about the entries on the OGE 450 and then we're going to start using the
13:23
second resource which is the analyzing potential conflicts of interest
13:29
collection. So, we're going to go back to the OGE website
13:39
and we will go under resources for ethics officials and conflicts analysis
13:45
and resolution. Um, and for those of you who are fairly
13:50
new to this review, there's a lot of information here. Um, we're not going to
13:56
be able to cover all of it or even close to all of it. So I would recommend
14:01
taking some time and coming back here and looking around. So we are going to go to the analyzing
14:08
potential conflicts of interest collection which is a series of
14:14
documents that will go over how to perform the conflict of interest review
14:20
depending on the type of holding it is. So for this account we have a stock and
14:29
an ETF. So we will go ahead and we will pull up assets.
14:34
Um and this is hyperlinked which is nice because it makes there be a little less
14:41
scrolling. Um
14:46
and so for uh the conflict of interest review for stocks under 18 USC 208,
14:55
employees are prohibited from participating personally and substantially in any matter that they
15:01
know would affect their own financial interest or the financial interest attributed to them. Because shares of
15:09
stock represent an ownership in a company, a particular matter that has a
15:14
pred direct predictable effect on the issuing company's financial interest is
15:21
treated as having a direct and predictable effect on the financial interests of the shareholders.
15:28
Therefore, an employee who holds stock in a company is prohibited from pre participating personally and
15:34
substantially in any particular matter that the employee knows would have a
15:41
direct and predictable effect on the issuing company. So that is the standard
15:47
we of the review that we are going to need to do for 208.
15:53
Uh so uh and there is also a discussion here
15:58
of exemptions but this is the information that the
16:03
standard of review you're going to need to do for this. So now going to
16:11
um we also are going to need to do a conflict of interest review for the
16:18
iShares ETF. So we are looking at legal entities that hold assets.
16:30
So make that a little easier to read again. And then
16:35
the guidance for mutual funds, exchange traded funds, and unit investment trusts
16:41
are all put together. And an exchange traded fund is a fund
16:47
that pulls investors money in a variety of investments. Most ETFs are organized
16:54
as either open-end investment management companies or as unit investment trusts.
17:00
ETFs are registered with the SEC under the same authorities as traditional
17:06
mutual funds. Most ETFs uh in most cases the analysis
17:13
under 18 USC 208 will focus on potential conflicts of interest related to
17:20
underlying holdings. And then most ETFs qualify as mutual
17:27
funds or UITS under 2640.102(k) or 102(u).
17:37
Uh so for an ETF we are going to need to
17:42
look at the underlying holdings to do a 208 review.
17:49
So understanding this is our standard we need to look uh be able to answer those
17:55
two questions. Now before we get away from
18:02
this um conflict of interest document, I wanted to highlight one thing
18:08
in this particular one. Conflicts of interest for legal entities that hold assets. We also have an entry for
18:15
brokerage accounts. So, if you just uh
18:21
were proceeding a little too quickly and immediately went to the COI review of a
18:27
brokerage account rather than really taking the time to figure out what is in
18:33
the brokerage account. uh we have an entry for that that
18:39
discusses what a brokerage account is, what can be held in it and then that
18:47
the underlying assets should be analyzed under 18 USC 208.
18:54
So whether or not you start by completely understanding what's in the brokerage account and then proceeding to
19:01
the conflicts of interest collection or you just go to the conflicts of interest
19:07
collection first. Either way you will be you will find the guidance that you need to understand what is in the conflicts
19:15
of interest what is in the account and perform the 208 analysis on each of
19:22
those assets within it. So uh
19:27
we've structured this so the guidance and the information you need is in a few places. There are a few ways to get
19:33
there. So if you are looking at something and you don't feel like you completely
19:39
understand it, you can look at the confidential financial disclosure guide and you can also look at these analyzing
19:45
potential conflicts of interest collections for information.
19:52
Okay. So, we're um to close this out, we know
19:59
what is held in this and we have looked at the collection to see how to perform
20:07
the conflict of interest review. And now we would take those holdings plus the
20:12
filer's duties to determine whether or not there would be a conflict of interest.
20:20
So moving on to our second submission. Um we had a farm. So
20:28
uh as a jumping off point have it listed in part one as
20:34
a um just Smith family farm.
20:40
So I go ahead and close these out.
20:46
So go to the confidential disclosure guide
20:53
um and see what options we have for a farm. So looking at the confidential financial
21:01
disclosure guide, there are two ways a farm can be reported. It can either be reported as a business or as farm land
21:10
and passive interest. And um looking at this for part one, the
21:18
filer would need to report an interest in a farm they operate as a business if
21:23
the value of the interest was more than $1,000 at the end of the reporting period or if they received more than
21:30
$1,000 in income during the reported period. And the filer must need must
21:37
provide the name of the farm, the location of the farm, either city and
21:42
state or county and state and the business of the farm such as crops or
21:48
livestock. And also it is helpful if the filer specifies the type of interest in
21:54
the farm such as sole proprietor or a general partner.
21:59
Uh it is also worth noting here that
22:05
in part two the filer would need to report liabilities for which they are personally liable that exceeded $10,000
22:12
at the end of the reporting period. Um and you can look more at part two.
22:20
There are very specific kinds of liabilities that would be reportable versus not. Filers need not report
22:27
liabilities from a financial institution on terms that are generally available to
22:33
the public. Um, and filers do not need to report any liabilities of the farm for which they
22:40
are they are not personally liable, such as a loan owed by the farm structured as
22:46
an LLC. And it's also worth noting in part three that the filer must report
22:53
any position held including that of a sole proprietorship.
23:00
So um based on
23:07
that information, the uh entry for the
23:12
Smith family farm would be technically correct if reported based um this way.
23:18
We have the name of the farm. We have the location of the farm, the filer's
23:24
um how the filer owns it as a general partner and then the actual
23:30
nature of the farm crops. So now that
23:37
um we have that updated form we proceed to the conflict of interest collection.
23:47
um going to resources for ethics officials, again conflicts of interest,
23:55
analyzing potential conflicts of interest, um and we are looking for any guidance
24:02
or something that would be similar to a farm. So, scrolling down, um business or
24:11
farm ownership
24:18
So go to farmland.
24:23
Under 18 USC 208, an employee is prohibited from participating personally
24:30
and substantially in any particular matter in which the employee knows that
24:36
they have a financial interest directly and predictably affected by the matter. in which they know that a person whose
24:43
interests are imputed to them has a financial interest directly or predictably affected by the matter.
24:51
Um, a potential conflict of interest under 18 USC 208 may arise if a federal
24:57
employee owns a farm or farmland. And we list a series of considerations
25:05
for how a potential conflict of interest could arise, like whether the employee
25:11
could take an action to affect the price of the crops that the employee farms or
25:17
the price of the livestock that the employee raises. um geographic location of the farm in
25:25
relation to government activities, any contracts that the farm has entered
25:30
into that could be affected by the employees work at the agency,
25:35
or whether the farm participates in any subsidy or other farm support programs
25:41
administered by the agency for which the employee works. So, this 208 review is going to be very
25:49
specific based on um what agency this employee works for and what that
25:55
employee does within the agency. But this is a nice overview of the ways
26:01
there could be a 208. Um and looking a little bit further
26:08
down, there's a discussion of 18 USC 203 and 205.
26:15
Uh so if an employee continues to operate a farm while working for the
26:21
federal government and the farm is operated as anything other than a sole proprietorship, the employee must be
26:27
aware of the limitations in 18 USC 203 and 205 on representations made on
26:35
behalf of the farm to the government. And there is a more detailed explanation
26:43
of 203 and 205 under business ownership. So going up there really quickly.
26:52
Um, and sorry for all the scrolling. We're trying to simulate what it would look like if you were standing over my
26:59
shoulder watching me do this, which unfortunately involves a lot of scrolling. Um, okay. Okay. So, going to
27:06
the business ownership explanation of 203 and 205.
27:13
Um, if the employee continues to operate a business while working for the federal government, the employee must be aware
27:20
of the limitations on representations made on behalf of the business or
27:26
clients of the business to the government. Under 18 USC 205, employees
27:33
generally may not represent a third party in a covered matter before the US
27:39
government or any court if the United States is a party or has a direct and
27:45
substantial interest in the matter. This prohibition applies to both
27:51
compensated and uncompensated activities. And another stat statute 18 USC 203
28:00
prohibits an employee from seeking, agreeing to receive or receiving compensation for their own or another's
28:08
representational services made on behalf of a third party and rendered while that
28:14
employee is a federal employee in a particular matter before the US government or any court of the United
28:22
States is a party to or has a direct and substantial interest in the matter.
28:29
So, um we have this the discussion of how we
28:37
are going to need to perform our 208 review for this asset. But we also want
28:44
to make sure based on the guidance that we got from the confidential financial
28:50
disclosure guide as well as the um conflict of interest collection
28:57
discussion that we have made sure there is not a liability that would need to be
29:04
reported in part two. um any reportable positions would be in part three and
29:10
that the filer has an understanding of the prohibitions in 18 USC 205 and 203.
29:18
And um if you are fairly new to those two statutes, we have a series of legal
29:26
advisories and videos in the IEG library that uh you can use to get more
29:33
familiar. So when you're providing guidance to employees, you have more
29:38
information. So to close this one out, um this is how
29:46
this general partnership would need to be reported on part three. So we have
29:52
the organization, Smith Orchards. We have the location, we have the type of organization, and then um the filer’s
30:00
position as general partner.
30:06
Um so we've covered those two entries. Now I want to proceed. We got some
30:12
questions about trusts and
30:18
having thought about it, we felt it would be better to just give you a list of resources that would be helpful. Um,
30:27
trust, there are a lot of different kinds of trusts. There are a lot of different kinds of relationships filers
30:32
can have to trust. So really once you find out your filer um
30:40
has a trust, you need to have a lot of conversations with them to understand
30:45
what the trust is, what their relationship is, and what is in the trust. And it's there's not really a
30:53
good way to model that that will help you in situations if the facts change
31:01
very much. So, if you have a filer who reports to trust, we would recommend going to the
31:08
confidential financial disclosure guide. Um, the anal analyzing conflicts of
31:14
interest collection, um, specifically the one on legal entities that hold assets.
31:21
Um, also, if you need further guidance, you can
31:26
look at the public financial disclosure guide. uh it's that information that
31:33
guidance is OGE guidance and it can be applicable both to confidential financial disclosures and public
31:39
financial disclosures. So if there is a topic that the confidential financial
31:46
disclosure guide is silent on but the public financial disclosure guide gives you guys rely on that or see if that
31:53
will help you out. Um, and also we have a video within the IEG library
32:02
on trusts, financial disclosure and conflicts analysis. So if you have
32:08
questions and you're trying to work through a trust question, I think that could definitely be helpful.
32:15
Um, so that is basically the topics we wanted to cover for today. Um, you know,
32:23
I wanted to take a moment to reiterate the idea of the 222. These two pieces of
32:29
information, two resources and two questions are really the
32:35
foundation for a thorough financial disclosure review. Um,
32:40
thank you to all of you who submitted entries. This was very helpful in us developing this training. We are going
32:48
to have a survey on the course page that um that should be live within minutes.
32:56
So if um you have the opportunity, if you could fill that out, feedback from
33:01
y'all is definitely very helpful. Um we are trying to make sure we are developing trainings that are supporting
33:09
you in your ethics roles particularly when seasonally appropriate. So um
33:14
information from you is definitely helpful for that. But uh thank you for your time and being
33:20
involved and we all want to wish you a successful filing season. So have a nice
33:26
afternoon.
