
Professors, Authors, Book Deals, and Related IP 



Purpose of 2635.807 

Ensuring that public office is not used for 
private gain [Preamble to final] 

  

Employees shall endeavor to avoid actions 
creating even the appearance of using public 
office for private gain [Preamble to final] 
 



Book Deals 
 OGE Legal Advisory: 

08 x 3; 08 x 3a; and 08 x 3b 

   

 When may an employee receive 
compensation for writing a book? 

 
 

  (Seems like such a simple question!) 



Simple Answer 

2635.704 
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Template for Approaching Book Deal Questions: 
What category of employee is seeking compensation for writing a 
book? 

 

What is the book about? 

 

When is the writing performed and compensation received? 

 

What is the type of compensation? 

 

Who is offering the compensation and why? 

 

What other ethics rules and considerations may apply? 



What Category of Employee is Writing a Book? 

Regular Employees are NOT: 
 special Government employees, 
 covered noncareer employees, nor 
 employees appointed by the President.  

 
Special Government Employees (SGEs): 

 are those executive branch officers or employees specified in 18 
U.S.C. § 202(a).  
 generally are employees who are retained to work temporarily 
for the Government for no more than 130 days in any 365-day 
period. 



What is the Book About? 
 

“Related to Official Duties” - Two Main Classifications: 

 
Based on what the book is about 

 

Based on who is providing the compensation and why 
 

 



Related To Official Duties 
Based on Who Offered the Compensation & Why: 
Invitation from person affected by performance of employee’s 
duties; or 
Invitation because of official position  

 
Based on What the Book is About: 
Undertaken as part of official duties; or 
Draws substantially on nonpublic information; or 
Matter to which the employee has been assigned within 1 year 
(some SGEs treated differently); or 
Deals with ongoing or announced policy, program or operation 
of agency (not SGEs) 

 
 

 
 

 

 



Deals in significant part with an ongoing or 
announced policy, program or operation of the 
agency: 
 

For regular employees look to 2635.807(a)(2)(i) (Examples 3 - 6) 

For SGEs “related to official duties” look to 2635.807(a)(2)(i) 
(Examples 7 & 8) 

For a discussion and further analysis look to OGE Informal 
Advisory Opinion 01x10 (November 13, 2001); Wolfe v. Barnhart, 
446 F. 3d 1096 (10th Cir. 2006) 

 See OGE Website - Ethics Fundamentals Series: When is an 
Employee’s Outside Teaching, Speaking, or Writing “related to” 
Official Duties? 



Timing of Writing and Receipt of Compensation? 
 

Two “rules of thumb” to keep in mind: 

The ethics rules do not restrict the ability of an employee to get 
paid for writing a book unless the writing occurs during 
Government service, and 

 

The “receipt” of compensation is attributable to the time the 
writing occurs. 
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Government service, compensation and writing 
must overlap at some point in time in order for 
the ethics rules to apply. 



Type of Compensation? 

Advance 

Royalties 

Speaking Fees 

Travel Expenses 

 

(All except travel expenses are considered “compensation” for 
regular employees and SGEs - under 2635.807) 

 



Who is Offering the Compensation and 
Why? 

The invitation or offer of compensation was extended by a 
person or entity who may be substantially affected by the 
performance of the employee's official duties 

  

The circumstances indicate that the invitation to write the book 
was extended to the employee primarily because of his official 
position, rather than his expertise in the subject 

 



Other Ethics Considerations? 

Writing related activities 

Supplemental agency regulations 

Financial conflicts of interest 

Impartiality 

Supplementation of salary 

Misuse of position 

 



TABLE 1: Timing of Writing and Receipt of Compensation 
Regular Employees and SGEs 

 

* Section 2635.807 applies to a book advance made prior to Government employment, if the payment is for a book to be written 
during Government employment.  Because the payment is conditioned on the subsequent performance of work after Government 
appointment, the receipt is not completed prior to employment. 
** Section 2635.807 does not apply, however, if the employee writes the book “on speculation,” without any agreement to 
receive compensation for the writing that occurs during Government service.  

 
 

If the writing occurs: And if the 
compensation 

is received: 

Then, under the Standards of Conduct § 2635.807 :  
  

  
Before Gov’t  

Service 

  
Before Gov’t 

Service 
Compensation permitted 

  
Before Gov’t  

Service 
  

  
During Gov’t 

Service Compensation permitted 

  
Before Gov’t  

Service 

  
After Gov’t 

Service 
Compensation permitted 

  
During Gov’t Service 

  
Before Gov’t  

Service* 

1. Compensation barred if “related to official duties” 
  

2. Compensation permitted if not “related to official duties” 

  
During Gov’t Service 

  
During Gov’t 

Service 

1. Compensation barred if “related to official duties” 
  

2. Compensation permitted if not “related to official duties” 

  
During Gov’t Service 

  
After Gov’t 
Service** 

1. Compensation barred if “related to official duties” 
  

2. Compensation permitted if not “related to official duties” 

  
After Gov’t Service 

  
Before Gov’t  

Service 
Compensation permitted 

  
After Gov’t Service 

  
During Gov’t 

Service 
Compensation permitted 

  
After Gov’t Service 

  
After Gov’t 

Service 
Compensation permitted 



Overview: Determining Whether a Regular Employee or an SGE 
May Receive Compensation for Writing a Book 

I.               Employee Category:       
       Regular or SGE? 
 
Regular: Not an SGE, CNC or PA employee 
SGE: 18 U.S.C. § 202(a) 

II.            § 807 – “Related To Official Duties” 
What is the Book About? / Subject Matter Prohibitions 

Regular:                           
5 C.F.R. § 2635.807(a)(2)(i)(E)(1) & (2) 
 
(E)(1)      Matter to which employee assigned within previous year 
(E)(2)      Concerning any ongoing or announced policy, program or operation  
 
SGE: 
5 C.F.R. § 2635.807(a)(2)(i)(E)(4) 
 
(E)(1)      Applies to SGEs differently from Regular – See 5 C.F.R. § 2635.807(a)(2)(i)(E)(1) 
(E)(2)      Does not apply to SGEs 
       
 
  
 
    
  

 

III.              What is the timing of the Work? / Receipt of the Compensation? 
 

Regular & SGE: 5 C.F.R. § 2635.807(a)(2)(iii) & (iv) – Receipt of compensation is usually 
attributable to the time the writing occurs, unless written solely on speculation during 
Government service. 

 
Possibilities: Before, during or after Government service 



(Continued) Overview: Determining Whether a Regular Employee or an SGE 
May Receive Compensation for Writing a Book 
 
IV:                                         What is the type of the Compensation? 

 

Regular & SGE: 5 C.F.R. § 2635.807(a)(2)(iii) – All forms of consideration except travel 

 
Possibilities: Advance; Royalties; Other Compensation or Consideration  

 
V.                                            § 807 – “Related To Official Duties” 

         Who is Offering the Compensation and Why? 
  
Regular & SGE: 
5 C.F.R. § 2635.807(a)(2)(i)(B)     Invitation extended primarily because of official position    
5 C.F.R. § 2635.807(a)(2)(i)(C)     Invitation extended by person affected by employee’s duties 

VI.                                  What are Other Considerations?  
 
Compensation for Writing Related Activities; Supplemental Agency Regulations; 18 U.S.C. § 208 
(Financial Conflicts); 5 C.F.R. § 2635.502 (Covered Relationship - Publisher); 18 U.S.C. § 209 
(Supplementation of Salary – SGEs Exempt); 5 C.F.R. § 2635.807(a)(2)(i)(A) (Writing as Part of 
Official Duty); 5 C.F.R. § 2635.702 (Public Office for Private Gain); 5 C.F.R. § 2635.703 (Use of 
Nonpublic Information); 5 C.F.R. § 2635.807(a)(2)(i)(D) (Draws Substantially on nonpublic 
information); 5 C.F.R. § 2635.704 (Use of Government Property); 5 C.F.R. § 2635.705 (Use of Official 
Time); 5 C.F.R. § 2635.807(b) (Reference to Official Position); 5 C.F.R. § 2635.802 (Conflicting 
Outside Employment & Activities)      

 
 



Category of Employee? 
 
Covered Noncareer Employees (CNC): 

appointment must be one of several types of noncareer 
appointments.   

 
must be in a position classified above GS-15 in the General 
Schedule or, for positions not under the General Schedule,  

 
must be in a position for which the rate of basic pay is at least 
120 percent of the minimum rate of basic pay payable for GS-15  

 
cannot be an SGE 



Appointed by the President to a full-time 
noncareer position (PA): 

the employee must be appointed by the President;  

 

the employee must be a full-time employee; (i.e. no SGEs) 

 

the employee must not be excluded from coverage.  See 5 CFR § 
2635.804(c)(2) 



Different Rules Apply to CNC and PA 
Employees Versus Regular and SGEs 

Definition of “Related to Official Duties” under 5 C.F.R. 2635.807 
is broader (CNC) 

15% Outside Earned Income Limitation (CNC) 

Outside Earned Income Ban (PA) 

Definition of “Compensation” under the 15% limitation and the 
ban (CNC & PA) (Royalties vs. Advance) 

These rules apply in the alternative 



Distinguishing Between CNC and PA Employees: 

Once you determine that an employee is a PA employee he/she 
will almost always also be a CNC employee, however, if you first 
determine that an employee is a CNC employee there is a good 
chance that he/she is not also a PA employee 

CNC 
PA 



TABLE 3: Timing of Writing and Receipt of Compensation 
PA and CNC Employees 

* The rules restricting receipt of compensation by Government employees for writing do apply to a book advance 
made prior to Government employment, if the payment is for a book to be written during Government employment.  
This is the case because the payment is conditioned on the performance of work during Government service. 
** The rules do not apply, however, if the employee writes the book “on speculation”.   

 
 

If the writing 
occurs: 

And if the 
compensation is 

received: 

Then, under the Standards of 
Conduct § 2635.807 :  
PA & CNC Employees 

  

Then, under the Outside 
Earned Income Ban: 

PA Employees 
  

Then, under the 15% 
Outside Earned Income 

Limitation: 
CNC Employees 

  
Before Gov’t  

Service 

  
Before Gov’t Service Compensation permitted 

  
Compensation permitted Compensation doesn’t 

count toward limit 

  
Before Gov’t  

Service 
  

  
During Gov’t Service Compensation permitted 

  
Compensation permitted Compensation doesn’t 

count toward limit 

  
Before Gov’t  

Service 

  
After Gov’t Service Compensation permitted 

  
Compensation permitted Compensation doesn’t 

count toward limit 

  
During Gov’t Service 

  
Before Gov’t  

Service* 

1. Compensation barred if “related to 
official duties” 
2. Compensation permitted if not 
“related to official duties” 

1. Advance barred 
2. Royalties permitted  

1. Advance counts toward 
limit 
2. Royalties do not count 
toward limit 

  
  
During Gov’t Service 

  
During Gov’t Service 

1. Compensation barred if “related to 
official duties” 
2. Compensation permitted if not 
“related to official duties” 

1. Advance barred 
2. Royalties permitted  

1. Advance counts toward 
limit 
2. Royalties do not count 
toward limit 

  
  
During Gov’t Service 

  
After Gov’t Service** 

1. Compensation barred if “related to 
official duties” 
2. Compensation permitted if not 
“related to official duties” 

1. Advance barred 
2. Royalties permitted  

1. Advance counts toward 
limit 
2. Royalties do not count 
toward limit 

  
  

After Gov’t Service 
  

Before Gov’t  
Service 

Compensation permitted 
  

Compensation permitted Compensation doesn’t 
count toward limit 

  
After Gov’t Service 

  
During Gov’t Service Compensation permitted Compensation permitted Compensation doesn’t 

count toward limit  

  
After Gov’t Service 

  
After Gov’t Service Compensation permitted Compensation permitted Compensation doesn’t 

count toward limit  



Overview: Determining Whether a CNC employee or a PA Employee 
 May Receive Compensation for Writing a Book 

 I.   Employee Category:       CNC or PA? 
 
CNC:  5 C.F.R. § 2636.303(a) 
PA:     5 C.F.R. § 2635.804(c)(2) 

II .                  § 807 – “Related To Official Duties”     
                       What is the Book About? / Subject Matter Prohibitions 
CNC & PA:                           
5 C.F.R. § 2635.807(a)(2)(i)(E)(1) & (2)  
 
(E)(1)      Matter to which employee assigned within previous year 
(E)(2)      Concerning any ongoing or announced policy, program or operation 
 
CNC Only: 
(E)(3) General subject matter area, industry, or economic sector   
 
 
       
 
  
 
    
  
 

III.          When is the Writing Performed and Compensation Received? 
 

CNC & PA: 5 C.F.R. § 2635.807(a)(2)(iii) & (iv)  - Standards of Conduct  
CNC Only:  5 C.F.R. § 2636.303(b) & (c); § 2636.304(d) – 15% Limitation 
PA Only:     5 C.F.R. § 2635.804(a) & § 2636.303(b) – Outside Earned Income Ban    
 
– Under all these provisions receipt of compensation is usually attributable to the time the 
writing occurs, unless written solely on speculation during Government service 

 
 



V.                               Who is Offering the Compensation and Why? 
 
CNC & PA: 
5 C.F.R. § 2635.807(a)(2)(i)(B)     Invitation extended primarily because of official position    
5 C.F.R. § 2635.807(a)(2)(i)(C)     Invitation extended by person affected by employee’s duties 

VI.           What are Other Considerations?  
 
Compensation for Writing Related Activities; Supplemental Agency Regulations; 18 U.S.C. § 208 
(Financial Conflicts); 5 C.F.R. § 2635.502 (Covered Relationship - Publisher); 18 U.S.C. § 209 
(Supplementation of Salary); 5 C.F.R. § 2635.807(a)(2)(i)(A) (Writing as Part of Official Duty); 
5 C.F.R. § 2635.702 (Public Office for Private Gain); 5 C.F.R. § 2635.703 (Use of Nonpublic 
Information); 5 C.F.R. § 2635.807(a)(2)(i)(D) (Draws Substantially on nonpublic information); 5 
C.F.R. § 2635.704 (Use of Government Property); 5 C.F.R. § 2635.705 (Use of Official Time); 5 
C.F.R. § 2635.807(b) (Reference to Official Position); 5 C.F.R. § 2635.802 (Conflicting Outside 
Employment & Activities)      

 
 

IV.        What is the Type of the Compensation? 
 

CNC & PA: 5 C.F.R. § 2635.807(a)(2)(iii) – (Standards of Conduct)- All forms of consideration  
CNC & PA: 5 C.F.R. § 2635.804(c)(1) & 5 C.F.R. § 2636.303(b) – (15% Outside Earned 
                    Income Limitation and the Outside Earned Income Ban) - Most forms of 
                    consideration except royalties and actual and necessary travel expenses  

 
   Types of Compensation: Advance; Royalties; Travel Expenses; Speakers Fee,  
   Honoraria & Other Compensation or Consideration  

 

(Continued) Overview: Determining Whether a CNC employee or a PA 
Employee May Receive Compensation for Writing a Book 

 



Please Feel Free To Contact Me 
Seth H. Jaffe, OGE 

Chief, Ethics Law & Policy Branch 
sjaffe@oge.gov 
(202) 482-9303 

 
OGE Website: 

www.usoge.gov 

mailto:sjaffe@oge.gov
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