




































































From: Schools, Scott (ODAG)
To: Shaw, Cynthia K. (JMD)
Subject: Re: Francisco authorization/Jennings v Rodriguez
Date: Sunday, February 19, 2017 12:34:57 PM

Thanks, Cindy. I grant the waiver. 

On Feb 19, 2017, at 10:49 AM, Shaw, Cynthia K. (JMD) <cshaw@jmd.usdoj.gov> wrote:

Hi Scott,
Here is another authorization for Noel; a different immigration case but one involving
some of the same issues as those in the immigration order and, again, needed due to a
Jones Day amicus brief being filed.  I recommend authorization.  

Thanks,
Cindy
 
 
I recommend that you authorize Noel Francisco to participate in Jennings v.
Rodriguez, which is pending before the U.S. Supreme Court. Petitioners are
federal employees in their official capacity, including the Attorney General;
Respondents are a class of noncitizens who have been incarcerated while awaiting
removal proceedings.  At issue is whether aliens have a right to a bond hearing
when they are subject to detention that lasts six months; arguments for the United
States include the proposition that the case is governed by the plenary power
doctrine of immigration law, which immunizes immigration laws from judicial
review.  Oral argument was held November 30, 2016.  Subsequently, the Court
directed the parties to file supplemental briefs on the constitutional issues, which
they did on January 31, 2017.  Reply briefs are due February 21, 2017.  There is a
possibility that the Court will order a re-argument in April 2017. 
 
Mr. Francisco was, until January 20, 2017, a partner at Jones Day.  Jones Day
filed an amicus brief in the case in support of Respondents on October 24, 2016. 
Mr. Francisco did not participate in writing the amicus brief, and in fact did not
know of the brief, while at the law firm. 
Under the Standards of Conduct addressing impartiality in the performance of
duties (5 CFR 2635.501 et seq.), an employee who knows that a person with
whom he has a covered relationship is or represents a party to a matter may not
participate in the matter.  An employee has a covered relationship with a former
employer and with former clients for one year after such service ends.  An amicus
is not a party; therefore Mr. Francisco does not have a covered relationship with
Jones Day under Sec. 2635.501(a) since Jones Day does not represent a party. 
The long-standing practice of the Departmental Ethics Office, however, has been
to analyze participation in a matter in which a former employer represents an
amicus under the impartiality regulation’s “catch-all” provision at 2635.502(a)
(2).  That provision states that an employee who is concerned that “circumstances



other than those specifically described in this section” would cause a reasonable
person to question his impartiality may determine whether he should participate. 
The regulations provide that even if recusal is appropriate, an employee may seek
an authorization to participate.  5 CFR 2635.502(d).
 
An authorization to participate in a matter that would otherwise require recusal
may be given if the agency designee determines that the government’s interest in
the employee’s participation in a particular matter involving specific parties
outweighs the concern that a reasonable person would question the integrity of the
agency’s programs and operations.  5 CFR 2635.502(d).  Assuming that a
reasonable person could question Mr. Francisco’s impartiality in cases in which
his former employer represents amici, I believe that an authorization is
appropriate.
 
The relationship that gives rise to the apparent conflict of interest is that of a
former partner to a former law firm.  However, Jones Day’s only role in Jennings
v. Rodriguez is representing 11 non-profit organizations that represent immigrant
detainees (“detained legal services providers”).   While the amicus brief offers
individual examples of the hardships experienced by the amici’s clients caused by
extended detention, the amici do not represent parties in the litigation, nor do they
appeal to have a financial interest in the resolution of the litigation.  Neither does
Mr. Francisco have a financial interest in Jones Day, and therefore no financial
interest in its representation in this case. The effect that resolution of the cases
will have on Jones Day’s financial interests is unclear but appears negligible. 
Resolution of the case will most likely not have a financial impact on the legal
service providers, although it will have personal impact on their clients. The legal
services providers’ argument, however, is not that any identified individual be
granted a bond hearing, but that the Constitution requires bond hearings for
certain aliens, specifically, lawful permanent residents.  While the financial
interest of Mr. Francisco’s former law firm and its clients in resolution of the case
is low, the nature and importance of Mr. Francisco’s role in the matter is high.  As
the Acting Solicitor General, he is leading the Department’s legal strategy in its
immigration cases.   It benefits the government to have Mr. Francisco provide
oversight and continuity in the many immigration cases that are coming before
this Court and the appellate courts, many of which include the plenary power
doctrine.  Moreover, to require recusal when the source of the conflict is an
academic amicus brief in a case in which the former firm or its client has no direct
financial interest seems disproportional to the source of the conflict.
 
In conclusion, the interest of the government in Mr. Francisco’s participation
outweighs the concern that a reasonable person would question the Department’s
integrity in this instance.  We recommend that you authorize his participation.
 
Your approval for this authorization may be given in a reply email.
 
 
 
Cynthia K. Shaw
Director
Departmental Ethics Office



U.S. Department of Justice
145 N Street, NE
Washington, DC 20530
(202) 514-8196
 



From: Francisco, Noel (OSG)
To: Shaw, Cynthia K. (JMD)
Subject: RE: authorization for Noel
Date: Thursday, February 09, 2017 7:58:58 PM

Thank you.
 

From: Shaw, Cynthia K. (JMD) 
Sent: Thursday, February 9, 2017 6:23 PM
To: Francisco, Noel (OSG) <nfrancisco@jmd.usdoj.gov>
Subject: FW: authorization for Noel
 
You are authorized to proceed.
 
From: Schools, Scott (ODAG) 
Sent: Thursday, February 09, 2017 6:17 PM
To: Shaw, Cynthia K. (JMD) <cshaw@jmd.usdoj.gov>
Subject: RE: authorization for Noel
 
Thanks, Cindy.  I agree with your analysis and grant the waiver. 
 
Scott
 

From: Shaw, Cynthia K. (JMD) 
Sent: Thursday, February 9, 2017 6:07 PM
To: Schools, Scott (ODAG) <sschools@jmd.usdoj.gov>
Subject: authorization for Noel
 
Scott,
Below is another authorization for Noel.  Happy to discuss.  514-8196. 
Another one will follow for  and Chad Readler.
Cindy
 
 
I recommend that you authorize Noel Francisco to continue to work on Washington and
Minnesota v. Trump and related immigration litigation.  The case is now pending before the
U.S. Court of Appeals for the Ninth Circuit.  The case is a challenge to implementation of the
President’s January 27, 2017, Executive Order, Protecting the Nation from Foreign Terrorist
Entry into the United States (“immigration order”).  Other immigration cases nationwide also
challenge the immigration order.  On February 6, 2017, you authorized participation in the
Washington case based on the exigencies of the circumstances.  I believe, even without the
existing exigencies, that a continued authorization is appropriate.
 
Jones Day filed an amicus brief in the Washington case on behalf of law professors on
February 6, 2017.   Jones Day will submit a more detailed briefing February 13, 2017, in a
related case, Darweesh v. Trump, which is another challenge to the order, also on behalf of the
law professors.  Responding to the expedited hearing before the Ninth Circuit on February 7,



2017, in Washington, the amici urged the court, based on constitutional concerns, to deny the
Government’s motion for a stay of the Temporary Restraining Order preventing
implementation of the immigration order.  Our understanding is that the law professors do not
have a personal financial or other interest in the outcome of the cases, but rather are
submitting their expert academic views to the courts.
Mr. Francisco was, until January 20, 2017, a partner at Jones Day.  Under the Standards of
Conduct addressing impartiality in the performance of duties (5 CFR 2635.502), an employee
who knows that a person with whom he has a covered relationship is or represents a party to a
matter may not participate in the matter.  An employee has a covered relationship with a
former employer and with former clients for one year after such service ends.
 
An amicus is not a party, therefore Mr. Francisco does not have a covered relationship with
Jones Day under sec. 2635.501(a) since Jones Day does not represent a party.  The long-
standing practice of the Departmental Ethics Office has been to analyze participation in a
matter in which a former employer represents an amicus under the impartiality regulation’s
“catch-all” provision at 2635.502(a)(2).  That provision states that an employee who is
concerned that “circumstances other than those specifically described in this section [for
example, the existence of a covered relationship]” would cause a reasonable person to
question his impartiality may determine whether he should participate.  The regulations
provide that even if recusal is appropriate, an employee may seek an authorization to
participate.  5 CFR 2635.502(d).
An authorization to participate in a matter that otherwise would require recusal may be given
if the agency designee determines that the government’s interest in the employee’s
participation in a particular matter involving specific parties outweighs the concern that a
reasonable person would question the integrity of the agency’s programs and operations.  5
CFR 2635.502(d).  Assuming that a reasonable person could question Mr. Francisco’s
impartiality in cases in which his former employer represents amici, we believe that an
authorization is appropriate. 
 
The relationship that gives rise to the apparent conflict of interest is that of a former partner to
a former law firm.  However, the only role that Jones Day now plays in the immigration cases
is representing a group of law professors in an amicus brief.  The representation began after
Mr. Francisco left the firm.  Mr. Francisco does not have a financial interest in the firm, and
therefore no financial interest in its representation in this case. The effect that resolution of the
cases will have on Jones Day’s financial interests is unclear but appears negligible. 
Resolution of the cases will most likely have no effect at all on the financial or personal
interests of the law professors.  At issue in their brief is not financial harm to themselves or
harm to their families, but rather constitutional concerns.  The nature and importance of Mr.
Francisco’s role in the matter is high.  As the Acting Solicitor General, he is leading the
Department’s legal strategy in these extremely high profile cases.  In addition, these cases are
proceeding at a rapid pace, requiring the government to have a point person ready to lead the
government’s defense.  It benefits the government to have Mr. Francisco provide oversight
and continuity in the highly fluid legal environment surrounding the immigration order. 
Recusing him from these matters would be very disruptive to the government, and
reassignment is not a realistic alternative. Moreover, to require recusal when the source of the
conflict is an academic amicus brief, in a case where many other entities have filed briefs
arguing a variety of harms, seems disproportional to the source of the conflict.
 
In conclusion, the interest of the government in Mr. Francisco’s participation outweighs the
concern that a reasonable person would question the Department’s integrity in this instance. 



We recommend that you authorize his participation, so long as the source of the conflict is
Jones Day’s filing of amicus briefs on behalf of amici who will not be directly affected,
financially or personally, by resolution of the matter.
Your approval for this authorization may be given in a reply email.
 
 
 
Cynthia K. Shaw
Director
Departmental Ethics Office
U.S. Department of Justice
145 N Street, NE
Washington, DC 20530
(202) 514-8196
 



From: Schools, Scott (ODAG)
To: Shaw, Cynthia K. (JMD)
Subject: RE: Murray authorization
Date: Sunday, February 12, 2017 5:40:19 PM

Cindy:
 
Thanks for the below.  I grant the waiver. 
 
Scott
 

From: Shaw, Cynthia K. (JMD) 
Sent: Thursday, February 9, 2017 7:36 PM
To: Schools, Scott (ODAG) <sschools@jmd.usdoj.gov>
Subject: Murray authorization
 
Scott, I’m sending this in case you want to consider an authorization for Mike Murray.   If you
want to discuss and I’m not at 514-8196, you can call my cell at:

Cindy
 
 
 
I recommend that you authorize Michael Murray to continue to work on Washington and
Minnesota v. Trump and related immigration litigation.  The case is a challenge to
implementation of the President’s January 27, 2017, Executive Order, Protecting the Nation
from Foreign Terrorist Entry into the United States (“immigration order”).  Other immigration
cases nationwide also challenge the immigration order.  On February 6, 2017, you authorized
participation in the Washington case based on the exigencies of the circumstances.  I believe,
even without the existing exigencies, that a continued authorization is appropriate.
 
Jones Day filed an amicus brief in the Washington case on behalf of law professors on
February 6, 2017.   Jones Day will submit a more detailed briefing February 13, 2017, in a
related case, Darweesh v. Trump, which is another challenge to the order, also on behalf of the
law professors.  Responding to the expedited hearing before the Ninth Circuit on February 7,
2017, in Washington, the amici urged the court, based on constitutional concerns, to deny the
Government’s motion for a stay of the Temporary Restraining Order preventing
implementation of the immigration order.  Our understanding is that the law professors do not
have a personal financial or other interest in the outcome of the cases, but rather are
submitting their expert academic views to the courts.
 
Mr. Murray was, until January 23, 2017, an associate at Jones Day.  Under the Standards of
Conduct addressing impartiality in the performance of duties (5 CFR 2635.502), an employee
who knows that a person with whom he has a covered relationship is or represents a party to a
matter may not participate in the matter.  An employee has a covered relationship with a
former employer and with former clients for one year after such service ends.
 
An amicus is not a party, therefore Mr. Murray does not have a covered relationship with
Jones Day under sec. 2635.501(a) since Jones Day does not represent a party.  The long-



standing practice of the Departmental Ethics Office has been to analyze participation in a
matter in which a former employer represents an amicus under the impartiality regulation’s
“catch-all” provision at 2635.502(a)(2).  That provision states that an employee who is
concerned that “circumstances other than those specifically described in this section [for
example, the existence of a covered relationship]” would cause a reasonable person to
question his impartiality may determine whether he should participate.  The regulations
provide that even if recusal is appropriate, an employee may seek an authorization to
participate.  5 CFR 2635.502(d).
 
An authorization to participate in a matter that otherwise would require recusal may be given
if the agency designee determines that the government’s interest in the employee’s
participation in a particular matter involving specific parties outweighs the concern that a
reasonable person would question the integrity of the agency’s programs and operations.  5
CFR 2635.502(d).  Assuming that a reasonable person could question Mr. Murray’s
impartiality in cases in which his former employer represents amici, we believe that an
authorization is appropriate. 
 
The relationship that gives rise to the apparent conflict of interest is that of a former partner to
a former law firm.  However, the only role that Jones Day now plays in the immigration cases
is representing a group of law professors in an amicus brief.  The representation began after
Mr. Readler left the firm.  He does not have a financial interest in the firm, and therefore has
no financial interest in its representation in this case. The effect that resolution of the cases
will have on Jones Day’s financial interests is unclear but appears negligible.  Resolution of
the cases will most likely have no effect at all on the financial or personal interests of the law
professors.  At issue in their brief is not financial harm to themselves or harm to their families,
but rather constitutional concerns. 
 
The nature and importance of Mr. Murray’s role in the matter is significant.  As Counsel in the
Office of the Deputy Attorney General, he is helping to advance the Department’s legal
strategy in these extremely high profile cases.  In addition, these cases are proceeding at a
rapid pace, requiring the government to have a point person ready to lead the government’s
defense.  It benefits the government to have Mr. Murray provide continued assistance in the
highly fluid legal environment surrounding the immigration order.  Recusing him from these
matters would be disruptive to the government. Moreover, to require recusal when the source
of the conflict is an academic amicus brief, in a case where many other entities have filed
briefs arguing a variety of harms, seems disproportional to the source of the conflict.
 
In conclusion, the interest of the government in Mr. Murray’s participation outweighs the
concern that a reasonable person would question the Department’s integrity in this instance. 
We recommend that you authorize his participation, so long as the source of the conflict is
Jones Day’s filing of amicus briefs on behalf of amici who will not be directly affected,
financially or personally, by resolution of the matter.
 
Your approval for this authorization may be given in a reply email.
 
 
Cynthia K. Shaw
Director
Departmental Ethics Office
U.S. Department of Justice



145 N Street, NE
Washington, DC 20530
(202) 514-8196
 





3.      The nature and importance of Mssrs. Murray and Readler is extremely high, given that
they have been working on the matter for the past 12 hours and the work product is due
within an hour and a half.  To remove them from this matter at this time is extremely
disruptive to the government.

4.      The sensitivity of the matter is extremely high given the national attention given to the
case.

5.      The difficulty of reassigning the matter is high, given that the work requires being
finished within an extremely tight timeframe.

6.      Adjustments that may be made in the employee’s duties to eliminate the likelihood
that a reasonable person would question his impartiality are being made in conformity
with the January 28, 2017 Executive Order, which disallows communications with
former employers.  Neither Mr. Murray nor Mr. Readler may communicate with Jones
Day or sign the brief, which would constitute making an appearance or
communication.

 
In sum, the exigencies of the moment compel a conclusion that Mssrs. Murray and Readler
continue working on the brief due today.  Those exigencies outweigh the concern that a
reasonable person may question the Department’s integrity in this instance.
 
Your approval for this authorization may be given in a reply email.
 
 
From: Murray, Michael (ODAG) 
Sent: Monday, February 06, 2017 4:00 PM
To: Francisco, Noel (OSG) <nfrancisco@jmd.usdoj.gov>; Shaw, Cynthia K. (JMD)
<cshaw@jmd.usdoj.gov>
Cc: Readler, Chad A. (CIV) <creadler@CIV.USDOJ.GOV>
Subject: RE: Washington CA9 appeal - Newly filed amicus briefs
 
Thank you Noel.  Cynthia, please let me know if you need anything else from me on this issue.
 

From: Francisco, Noel (OSG) 
Sent: Monday, February 6, 2017 3:30 PM
To: Shaw, Cynthia K. (JMD) <cshaw@jmd.usdoj.gov>
Cc: Readler, Chad A. (CIV) <creadler@CIV.USDOJ.GOV>; Murray, Michael (ODAG)
<mmurray@jmd.usdoj.gov>
Subject: FW: Washington CA9 appeal - Newly filed amicus briefs
 
Cynthia,
 
Chad Readler and Mike Murray need the same approval that you are preparing for me.
 
Thanks.
 

From: Francisco, Noel (OSG) 
Sent: Monday, February 6, 2017 3:27 PM
To: Shaw, Cynthia K. (JMD) <cshaw@jmd.usdoj.gov>



Subject: FW: Washington CA9 appeal - Newly filed amicus briefs
 
See second brief for scholars.
 

From:  
Sent: Monday, February 6, 2017 2:29 PM
To: Francisco, Noel (OSG) <nfrancisco@jmd.usdoj.gov>; 

Subject: Washington CA9 appeal - Newly filed amicus briefs
 
Two new amicus briefs just got filed.  Attached. 







From: Schools, Scott (ODAG)
To: Shaw, Cynthia K. (JMD)
Subject: RE: 502 authorization for Noel Francisco
Date: Monday, February 06, 2017 4:30:06 PM

I approve Mr. Francisco’s participation in the brief due at 6 pm today for the reasons you stated.  In
particular, the exigencies of the matter and his prior extensive work on the matter make it
impractical to reassign the matter at this point.  For these reasons, and the other reasons stated in
your email, I approve his continued work on the brief. 
 
Scott
 

From: Shaw, Cynthia K. (JMD) 
Sent: Monday, February 6, 2017 4:11 PM
To: Schools, Scott (ODAG) <sschools@jmd.usdoj.gov>
Subject: 502 authorization for Noel Francisco
 
I recommend that you authorize Noel Francisco to work on the brief for Washington and
Minnesota v. Trump to be submitted at 6:00 p.m. today in the U.S. Court of Appeals for the
Ninth Circuit.
 
The Department has just learned that Jones Day has filed an amicus brief in the case.   Mr.
Francisco has a covered relationship with Jones Day; he was an attorney in that law firm in the
last year.  Under 5 CFR 2635.502, an employee who knows that a person with whom he has a
covered relationship is or represents a party to a matter may not participate in the matter.  A
filer of an amicus brief is not a party to a matter, but does create an appearance of loss of
impartiality that is covered by the regulation’s “catch-all” provision at 2635.502(a)(2).
 
An authorization to participate in a matter that otherwise would require recusal may be given
if the agency designee determines that the government’s interest in the employee’s
participation in a particular matter involving specific parties outweighs the concern that a
reasonable person may question the integrity of the agency’s programs and operations.  5 CFR
2635.502(d).
 
I evaluate the regulation’s factors as follows:

1.      The nature of the relationship is a former partner to a former law firm.
2.      The effect of the resolution of the matter on Jones Day’s financial interests is unclear. 

The amicus is being filed on behalf of law professors, whose interests may be more
academic than financial.

3.      The nature and importance of Mr. Francisco’s role in the matter is extremely high,
given that he has been working on the matter for the past 12 hours and the work
product is due within an hour and a half.  To take him off this matter at this time is
extremely disruptive to the government.

4.      The sensitivity of the matter is extremely high given the national attention given to the
case.

5.      The difficulty of reassigning the matter is high, given that Mr. Francisco has led the
development of this brief during the tight timeframe given for its submission.

6.      Adjustments that may be made in the employee’s duties to eliminate the likelihood
that a reasonable person would question his impartiality are being made in conformity



with the January 28, 2017 Executive Order, which disallows communications with
former employers.  Mr. Francisco has been instructed not to communicate with Jones
Day or sign the brief, which would constitute making an appearance or
communication.

 
In sum, the exigencies of the moment compel a conclusion that Mr. Francisco continue
working on the brief due today.  Those exigencies outweigh the concern that a reasonable
person may question the Department’s integrity in this instance.
 
Your approval for this authorization may be given in a reply email.
 
Cindy
 
 
 
Cynthia K. Shaw
Director
Departmental Ethics Office
U.S. Department of Justice
145 N Street, NE
Washington, DC 20530
(202) 514-8196
 



From: Shaw, Cynthia K. (JMD)
To: Readler, Chad A. (CIV)
Subject: FW: Readler authorization
Date: Wednesday, February 15, 2017 10:56:00 AM

 
 
From: Schools, Scott (ODAG) 
Sent: Sunday, February 12, 2017 5:41 PM
To: Shaw, Cynthia K. (JMD) <cshaw@jmd.usdoj.gov>
Subject: RE: Readler authorization
 
Cindy:
 
Thank you for the recommendation.  I concur and grant the waiver. 
 
Scott
 

From: Shaw, Cynthia K. (JMD) 
Sent: Thursday, February 9, 2017 6:32 PM
To: Schools, Scott (ODAG) <sschools@jmd.usdoj.gov>
Subject: Readler authorization
 
Scott,
 
I recommend that you Chad Readler to continue to work on Washington and Minnesota v.
Trump and related immigration litigation.  The case is a challenge to implementation of the
President’s January 27, 2017, Executive Order, Protecting the Nation from Foreign Terrorist
Entry into the United States (“immigration order”).  Other immigration cases nationwide also
challenge the immigration order.  On February 6, 2017, you authorized participation in the
Washington case based on the exigencies of the circumstances.  I believe, even without the
existing exigencies, that a continued authorization is appropriate.
 
Jones Day filed an amicus brief in the Washington case on behalf of law professors on
February 6, 2017.   Jones Day will submit a more detailed briefing February 13, 2017, in a
related case, Darweesh v. Trump, which is another challenge to the order, also on behalf of the
law professors.  Responding to the expedited hearing before the Ninth Circuit on February 7,
2017, in Washington, the amici urged the court, based on constitutional concerns, to deny the
Government’s motion for a stay of the Temporary Restraining Order preventing
implementation of the immigration order.  Our understanding is that the law professors do not
have a personal financial or other interest in the outcome of the cases, but rather are
submitting their expert academic views to the courts.
 
Mr. Readler was, until January 20, 2017, a partner at Jones Day.  Under the Standards of
Conduct addressing impartiality in the performance of duties (5 CFR 2635.502), an employee
who knows that a person with whom he has a covered relationship is or represents a party to a
matter may not participate in the matter.  An employee has a covered relationship with a
former employer and with former clients for one year after such service ends.



 
An amicus is not a party, therefore Mr. Readler does not have a covered relationship with
Jones Day under sec. 2635.501(a) since Jones Day does not represent a party.  The long-
standing practice of the Departmental Ethics Office has been to analyze participation in a
matter in which a former employer represents an amicus under the impartiality regulation’s
“catch-all” provision at 2635.502(a)(2).  That provision states that an employee who is
concerned that “circumstances other than those specifically described in this section [for
example, the existence of a covered relationship]” would cause a reasonable person to
question his impartiality may determine whether he should participate.  The regulations
provide that even if recusal is appropriate, an employee may seek an authorization to
participate.  5 CFR 2635.502(d).
 
An authorization to participate in a matter that otherwise would require recusal may be given
if the agency designee determines that the government’s interest in the employee’s
participation in a particular matter involving specific parties outweighs the concern that a
reasonable person would question the integrity of the agency’s programs and operations.  5
CFR 2635.502(d).  Assuming that a reasonable person could question Mr. Readler’s
impartiality in cases in which his former employer represents amici, we believe that an
authorization is appropriate. 
 
The relationship that gives rise to the apparent conflict of interest is that of a former partner to
a former law firm.  However, the only role that Jones Day now plays in the immigration cases
is representing a group of law professors in an amicus brief.  The representation began after
Mr. Readler left the firm.  He does not have a financial interest in the firm, and therefore has
no financial interest in its representation in this case. The effect that resolution of the cases
will have on Jones Day’s financial interests is unclear but appears negligible.  Resolution of
the cases will most likely have no effect at all on the financial or personal interests of the law
professors.  At issue in their brief is not financial harm to themselves or harm to their families,
but rather constitutional concerns. 
 
The nature and importance of Mr. Readler’s role in the matter is high.  As the Acting Assistant
Attorney General, Civil Division, he is helping to lead the Department’s legal strategy in these
extremely high profile cases.  In addition, these cases are proceeding at a rapid pace, requiring
the government to have a point person ready to lead the government’s defense.  It benefits the
government to have Mr. Readler provide oversight and continuity in the highly fluid legal
environment surrounding the immigration order.  Recusing him from these matters would be
very disruptive to the government, and reassignment is not a realistic alternative. Moreover, to
require recusal when the source of the conflict is an academic amicus brief, in a case where
many other entities have filed briefs arguing a variety of harms, seems disproportional to the
source of the conflict.
 
In conclusion, the interest of the government in Mr. Readler’s participation outweighs the
concern that a reasonable person would question the Department’s integrity in this instance. 
We recommend that you authorize his participation, so long as the source of the conflict is
Jones Day’s filing of amicus briefs on behalf of amici who will not be directly affected,
financially or personally, by resolution of the matter.
 
Your approval for this authorization may be given in a reply email.
 
 



Cynthia K. Shaw
Director
Departmental Ethics Office
U.S. Department of Justice
145 N Street, NE
Washington, DC 20530
(202) 514-8196
 





















































, he is an important witness 
in this matter. - has retained Cravath as his legal counsel in the Department of Justice's 
(DOJ' s) parallel criminal matter involving Och-Ziff. According to FCP A staff, the SEC has had 
no contact with Cravath in the course of this matter, aside from one inquiry to determine which 
attorneys in the firm are representing -

Applicable Law 

The "Standards of Ethical Conduct for Employees of the Executive Branch," 5 C.F.R. 
§Part 2635, ("Standards of Conduct") require that an employee not participate in a particular 
matter involving specific parties in which she knows a person with whom she has a covered 
relationship is or represents a party, if she detennines that a reasonable person with knowledge of 
the relevant facts would question her impartiality in the matter. 5 C.F.R. § 2635.502(a). A 
"covered relationship" is a close business or personal relationship with a party to a matter (or a 
representative of a party to the matter). The regulation provides a list of those persons and 

entities with whom an employee is considered to have a covered relationship for the purposes of 
this restriction. The employer of an employee's spouse is included on the list of such 
relationships. 5 C.F.R. § 2635.502(b)(l)(iii). Moreover, the Standards of Conduct include a 
catch-all provision, which requires the employee to consider other circumstances that may raise a 
question regarding her impartiality. 5 C.F.R. § 2635.502(a)(2). 

A "particular matter involving specific parties" is defined as "any investigation ... charge, 
accusation, arrest, or judicial or other proceeding" and "a specific proceeding affecting the legal 
rights of the parties or an isolatable transaction or related set of transactions between identified 
parties .... " 5 C.F.R. § 2641.20I(h)(l). 

A party to a matter is defined as a person or entity whose legal rights are affected by the 
proceeding. 5 C.F .R. § 2641.201 (h)(l ). This includes those persons or entities that are being 

2 



investigated for securities violations. Generally speaking, witnesses to a matter are not 

considered to be a party to a matter, unless the witness also has legal rights at issue in the case. 

Discussion 

This matter meets the definition of a particular matter involving specific parties because 
the investigation covers a specific and related set of transactions. In addition, because your 
spouse is employed with Cravath, you have a "covered relationship" with the firm. 

- role in this matter is that of a significant witness in this matter. We have 
determined, based on information provided by Enforcement staff, that he is not a party to the 

SEC matter. As indicated above, a party to the matter is defined as a person or entity whose 
legal rights are affected by the proceeding. Our understanding from staff in the FCP A unit is that 
- has no Jegal rights at stake in this matter. 5 C.F.R. § 2641.201 (h)(l ). 

Thus, we do not consider- to be a party to the 
matter and, as such, Cravath is not representing a party to this matter. Moreover, your spouse 
has had no personal involvement in working on this matter. 

Nonetheless, Cravath's representation of- a significant witness in the matter, 
could cause a reasonable person to question your ability to be impartial in this matter because of 
your posture as Chair. 

Notwithstanding impartiality concerns, the Standards of Conduct provide that an 
employee may be authorized to participate in a matter if the agency designee authorizes 
participation in accordance with the standards in section 502(d). Under section 502(d), an 
agency ethics official may authorize participation if, based on the relevant circumstances, the 
interest of the government in the employee's participation outweighs the concern that a 
reasonable person may question the integrity of the agency's programs and operations. Factors 
to be considered include: 

l) the nature of the relationship involved; 
2) the effect that resolution of the matter would have on the financial interest of the person 

involved in the relationship; 
3) the nature and importance of the employee's role in the matter; 
4) the sensitivity of the matter; 
5) the difficulty of reassigning the matter to another employee; and 
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6) adjustments that may be made in the employee's duties that would reduce or eliminate 

the likelihood that a reasonable person would question the employee's impartiality. 

Id. at 2635.502(d). 

Considering the first factor- the nature of the relationship involved- you have a covered 
relationship with Cravath, which represents a significant witness (but not a party) in this matter. 

The second factor asks what effect that resolution of the matter would have on the 

participation is critical to the development of this investigation. 

The fourth factor concerns the sensitivity of this matter. 

4 



extremely sensitive investigation. 

The fifth factor asks whether the matter can be assigned to another employee. As noted 

above, no other employee may act in your capacity as Chair of the Commission; therefore, this 

matter cannot be reassigned. 

Finally, the sixth factor considers whether any adjustments may be made in the 

employee's duties that would reduce or eliminate the likelihood that a reasonable person would 

question the employee's impartiality. No such adjustments are feasible in this matter. --

Based on our analysis of these factors, we find that the only factor that would weigh 

against your participation is the high level of sensitivity of this matter. However, we find that 
this is more than counterbalanced by the other factors, including the substantial importance of 

your participation in this matter. 

We would also add a note concerning a separate issue that we analyzed for possible 

optics concerns that could arise from your participation in this matter. During the relevant period 
for this matter and until 2013, you held an investment in an Och-Ziff fund. We considered 

whether this would raise a conflicts issue that could affect your participation in this matter. We 

determine,d that this does not create a financial conflict of interest under the financial conflict of 

interests statute at 18 U.S.C. § 208. However, we did consider whether your participation in this 
matter may present an optics concern, given that you held an Och-Ziff investment in the 

timeframe during which the alleged violations occurred. We determined that there is little risk of 
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an optics problem. First, your prior investment was not one of the funds that staff identified as 
one of the primary sources of funding for the bribes that are at issue in this matter. Indeed, we 
have no information which implicates the fund you owned as being involved in this matter at all. 
Because of this, we have determined that your prior holding is not a basis for someone to 
question your impartiality in this matter. Further, we considered the same six factors that are 
listed above. Based on this analysis, we reaffirm that the strong government interest in your 
participation in this matter outweighs the risk that a reasonable person may perceive any 
appearance of a lack of impartiality. 

Therefore, for the reasons described above, I have concluded that your participation in 
Och-Ziff Capital Management, LLC (B-2790) is authorized under the Standards of Conduct, 
5 C.F.R. § 2635.502(d). 
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MEMORANDUM 

TO: Mary Jo While 
Chair 

FROM: Shira Pavis Minton/~ 
Ethics Counsel ~ 
Designated Agency Ethics Official 

June 9, 20 16 

SUBJECT: Your Participation State Street Corporation (B-2630) 

This memorandum responds to your request for advice as to whether you may properly 
participate in the above referenced matter. You seek this advice because a client of your spouse is 
a party to the matter. 1 am authorizing your participation in this matter. 

Applicable Law 

This matter arises from State Street's misleading statements during January 2006 to 
November 2009 to custody clients, including registered investment companies, concerning its 
pricing methods for foreign currency transactions. In addition to the pending SEC matter, State 
Street has negotiated settlements with the civil division of the United States Attorney for the 
District of Massachusetts and the Department of Labor, as well as private plaintiffs in the pending 
class actions. The settlements with the other federal agencies are contingent upon final court 
approval of the class action settlement. 

The "Standards of Ethical Conduct for Employees of the Executive Branch," 5 C.F.R. Part 
2635, (Standards of Conduct) require that an employee not participate in a particular matter 
involving specific parties which she knows is likely to affect the financial interests of a member of 
her household, or in which she knows a person with whom she has a "covered relationship" is or 
represents a party, if she determines that a reasonable person with knowledge of the relevant facts 
would question her impartiality in the matter. 5 C.F.R. § 2635.502(a). 

Discussion 

One of the harmed custody clients in this matter .is 
is a client of your husband,s. Therefore, under the Standards of Conduct, 

you have a "covered relationship"1 wi~ 1 have considered whether- status as 

1 Under the Standards of Conduct, an employee has a "covered relationship" with anyone 
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one of thousands of harmed parties would cause a reasonable person to question your ability to be 
impartial in this matter. I do not think reasonable people would find these facts a basis for 
questioning your ability to be impartial in this matter. 

The impartiality argument seems unreasonable to me for two reasons. First, your husband 
is not representing- in this matter. I understand- is being represented by in-house 
counsel. Second,- is one of several thousand harmed parties in this matter. To assume 
the interests of any one of those parties would be paramount to you, seems spurious. 

ln the interest of completeness, I turn to the provisions of the Standards of Conduct, that 
apply where an official's impartiality could reasonably be questioned, 5 C.F.R. § 2635.502(d). 
As you know, under section .502(d), an employee may be authorized lo participate in a matter, 
despite impartiality concerns, if the agency designee authorizes participation in accordance with 
the standards in section .502(d). Under section .502(d), an agency ethics official may authorize 
participation if, based on tbe relevant circumstances, the interest of the government in the 
employee's participation outweighs the concern that a reasonable person may question the 
integrity of the agency's programs and operations. Factors to be considered include: 

1) the nature of the relationship involved; 
2) the effect that resolution of the matter would have on the financial interest of the person 
involved in the relationship; 
3) the nature and importance of the employee's role in the matter; 
4) the sensitivity of the matter; 
5) the difficulty of reassigning the matter to another employee; and 
6) adjustments that may be made in the employee's duties that would reduce or eliminate 
the likelihood that a reasonable person would question the employee's impartiality. 

ld. at § 2635.502(d). 

For the purpose of this analysis, I will assume that the facts involved here would lead a 
reasonable person to question your complete impartiality. As noted, my view is to the contrary, 
but assuming that there were concerns about your partiality, such concerns would be outweighed 
by the agency's interest in your participation in this matter. 

for whom hi s spouse serves as an employee or consultant 5 C.F.R. § 2635.502(b)( l )(iii). 
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For the reasons described above, your participation in State Street Corporation (B-2630) 
is authorized under the Standards of Conduct, 5 C.F.R. § 2635.502(d). 
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• 
United States Department or State 

Washington, D.C. 20520 

UNCLASSIFIED 

TO: Catherine M. Russell 
Ambassador-at-Large for Global Women's Issues 

FROM: David P. Huitema 
Alternate Designated Agency Ethics Official 

DATE: November 10, 2016. 

SUBJECT: 5 C.F.R. § 2635.502(d) Determination and Authorization 

A. Determination Under 5 C.F.R. § 2635,502(d) 

lt is my understanding that your spouse, Thomas E. Donilon, served as National Security 
Advisor under President Obama from 2010 to 2013. You and your spouse are considering co­
authoring, in your official capacity, an Op-Ed discussing the Obama Administration's efforts to 
elevate women's issues to the top of the United States' foreign policy agenda and arguing that 
the promotion of gender equality serves the United States' foreign policy and security interests 
("the Op-Ed"). 

Though your participation in this matter does not pose a conflict of interest, I appreciate 
the concern that there could be an appearance of such a conflict based on the involvement of 
your spouse in an Op-Ed published in your official capacity. 5 C.F.R. § 2635.502(a) states that 
an employee should not participate in a matter involving a "person who is a member of his or her 
household ... where the employee determines that the circumstances would cause a reasonable 
person with knowledge of the relevant facts to question his impartiality ... unless he has 
infonned the agency designate of the appearance problem and received authorization from the 
agency designee in accordance with paragraph (d) of this subsection." 1 

' The definition of"person" applicable to 5 C.F.R. § 2635.502(a) excludes "any officer or employee [of the Federal 
Government) when acting in his official capacity on behalf of [the agency or entity of the Federal Government that 
employs him)." 5 C.F.R. § 2635.102(k). It is my understanding that your spouse currently holds an appointment in 
an agency of the federa l government; it is also my understanding that his involvement in this Op-Ed would not be in 
his official capacity on behalf of the agency that currently employs him. Therefore, he would be considered a 
"person" for purposes of 5 C.F.R. § 2635.502(a). 



Based on the totality of the circumstances, I have detennined that authorizing your 
participation in this matter pursuant to 5 C.F.R. § 2635.502(d) would be appropriate. 5 C.F.R. § 
2635.502(d) states that: 

Where an employee's participation in a particular matter involving specific parties 
would not violate 18 U.S.C. 208(a), but would raise a question in the mind of a 
reasonable person about his impartiality, the agency designee may authorize the 
employee to participate in the matter based on a detennination, made in light of 
all relevant circumstances, that the interest of the Government in the employee's 
participation outweighs the concern that a reasonable person may question the 
integrity of the agency's programs and operations. 

The interest of the Government in having you and your spouse co-author the Op-Ed 
outweighs the concern that a reasonable person with knowledge of the relevant facts may 

question your impartiality or the integrity of the Department's programs and operations. The 
following factors are persuasive in this regard: 

• The Government has an interest in the publication of this Op-Ed. Placing the 
promotion of gender equality at the forefront of the United States' foreign policy 
and security strategy is a priority of the Department and the Administration. In 

the judgment of the Department, the Op-Ed would help communicate those goals 
and efforts to a wide audience and build public support for further promotion of 

gender equality. 

• Your personal participation in this matter is important to promoting the 
Government's interest. It would be difficult to assign another employee to work 
on this matter. As the Ambassador.:.at-Large for Global Women's Issues, you are 
the Department's key voice on the importance of advancing gender equality. 
Your participation is essential for the communication of the Department's 

priorities and achievements. 

• Your spouse's participation in the matter is important to promoting the 
Government's interest. In light of his service as one of the highest-ranking 
officials of the Obama Administration for national security and foreign policy, 
your spouse's co-authorship helps link the Department's efforts to promote 
gender equality to the goals and accomplishments of the rest of the 
Administration. Your spouse's participation is particularly important for 
communicating the role that the elevation of gender equality plays in protecting 

the national security of the United States. 

2 



• There is no appreciable likelihood of a conflict of interest. Neither you nor your 
spouse will receive any compensation from co-authoring the Op-Ed. You and 
your spouse are both well-known figures in the national security and foreign 
policy communities, and there is no appreciable likelihood that your co­
authorship will directly or predictably lead to any future financial benefits for you 
or your spouse. 

B. Authorization to Participate in This Matter 

You are hereby authorized under 5 C.F.R. § 2635.502(d) to participate in the co­
authorship of the Op-Ed in your official capacity. 

Notwithstanding the authorization above, you continue to be required to recuse from any 
particular matters where your participation would violate 18 U.S.C. 208(a), or from any 

particular matters where the circumstances would cause a reasonable person with knowledge of 
the relevant facts to question your impartiality in the matter, unless previously authorized 

pursuant to 5 C.F.R. § 2635.502(d). 

11/11?/l 6 
Date 
/~~ 

Tuvid P. Hcitefna7 
Alternate Designed Agency Ethics Official 
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UNCLASSIFIED 

TO: Heather N. Norby 

Spokesperson 

FROM: David P. Huitema 

Alternate Designated Agency Ethics Official 

DA TE: April 26, 2017 

SUBJECT: 5 C.F.R. ~ 2635.502(d) Determination and Partial Authorization 

A. Determination Under 5 C.F.R. § 2635.502{d} 

It is my understanding that you were previously an employee of 21st Century Fox. It is 

also my understanding that your role as Department Spokesperson will require you to participate 

in a number of particular matters where 21st Century Fox is a party, such as interview requests 

and press queries involving employees of 21st Century Fox. 

5 C.F.R. § 2635.502(a) states that an employee should not participate in a matter 
involving a "person from whom the employee has; within the last year, served as ... employee .. 

. where the employee determines that the circumstances would cause a reasonable person with 
knowledge of the relevant facts to question his impartiality ... unless he has informed the 

agency designate of the appearance problem and received authorization from the agency 
designee in accordance with paragraph (d) of this subsection." 

Paragraph ( d) states that: 

Where an employee's participation in a particular matter involving specific parties 

would not violate 18 U.S.C. 208(a), but would raise a question in the mind of a 

reasonable person about his impartiality, the agency designee may authorize the 

employee to participate in the matter based on a determination, made in light of 
all relevant circumstances, that the interest of the Government in the employee's 
participation outweighs the concern that a reasonable person may question the 
integrity of the agency's programs and operations. 

Based on the totality of the circumstances, I have determined that the interest of the 
Government in having you participate in your official capacity as Spokesperson in matters in 
which 21st Century Fox is a party outweighs the concern that a reasonable person with 

lJNCLASSIFIED 
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knowledge of the relevant facts may question your impartiality or the integrity of the 
Department's programs and operations. The following factors are persuasive in this regard: 

• The Government has a significant interest in your participation in particular 
matters where 21st Century Fox is a party. 21st Century Fox is a major media 
company consisting of a number of press outlets that are involved in covering the 
Department of State and the foreign affairs of the United States, including FOX 
News Channel, FOX Business Network, FOX Television Stations, and National 

Geographic Channel. The Spokesperson is a senior counselor to the Secretary on 
press matters and one of the foremost public faces of the Department. To achieve 
the Department's public diplomacy and press strategy goals, it is important that 
the Spokesperson have the capacity to be aware of all press queries and to 
communicate the Department's message clearly and consistently to any and all 
media outlets and platforms. lt would be highly impractical for other employees 
to take your place in handling all meetings, communications, and other matters 
involving employees of 21st Century Fox. 

• There is no appreciable likelihood of a conflict of interest. You do not have a 
continuing relationship with 21st Century Fox or a financial interest in the 
company. 

• Opportunities for you to use your position to further the interests of 21st Century 
Fox at the expense of other outlets, or otherwise engage in conduct that would 
cause a reasonable person with knowledge of the relevant facts to question your 
impartiality or the integrity of the Department's programs and operations, would 
be constrained by the mission and working methods of the Bureau of Public 
Affairs, including the Office of Press Relations, which seeks to effectively 
communicate U.S. foreign policy and information about the Department to the 
entire U.S. and global community. This necessitates cooperation with the full 
range of accredited journalists. While communications with individual journalists 
are assessed on a case-by-case basis, the Office of Press Relations and Bureau of 
Public Affairs permit attendance at press briefings by any accredited journalist. 

• Principles of federal ethics law restrict you from showing preference or favoritism 
toward employees of 2 lst Century Fox in the course of your official duties. We 
have counseled you and will continue to provide guidance on the application of 
the federal ethics rules and there is no reason to question your integrity in this 

regard. 

UNCLASSIFIED 
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B. Partial Authorization to Participate in Matters in Which 20th Century Fox Is a 
Party 

You are hereby authorized under 5 C.F.R. § 2635.502(d) to participate, either directly or 

through supervision and work with others in the Departmen~ in the following types of matters, 

even if they constitute particular matters in which 2 lst Century Fox or its employees is a party or 

represents a party: 

• Communications with employees of 21st Century Fox in the course of press briefings and 

other briefings involving a broad group of journalists; 

• Meetings and communications with employees of 21st Century Fox to provide 

information about U.S. foreign policy or the Department of State, such as responding to 
press queries or requests for briefings or interviews; 

• Interviews between employees of 21st Century Fox and the Spokespers0n or other 

government officials. 

Notwithstanding the authorization above, you continue to be required to recuse from any 

particular matters directly and predictably affecting your financial interests, as defined in 18 
U.S.C. 208(a), or from any particular matters not addressed here where the circumstances would 

cause a reasonable person with knowledge of the relevant facts to question your impartiality in 

the matter, unless previously authorized pursuant to 5 C.F.R. 9 2635.502(d). 

We have determined that a reasonable person is likely to question your impartiality in 

other types of matters involving 21st Century Fox, such as funding, public-private partnerships, 
or contract matters, and that you are required to seek further authorization pursuant to 5 C.F.R. § 
2635.502(d) prior to participating in those matters . 

Date 
/~~~ DavidP.~ 
Alternate Designed Agency Ethics Official 

UNCLASSIFIED 



UNCLASSIFIED 

TO: John F. Kerry 

United States Secretary of State 

FROM: David P. Huitema 

Alternate Designated Agency Ethics Official 

L;nil.cd States Ot>part11w111 of StalP 

lfl t.\h in{!/1111. 0. C. :20 .. );2() 

August 31, 2016 

SUBJECT: 5 C.F.R. section 2635.502(d) Determination and Authoriz.ation as to Your 

Contribution to Mr. Stephen Kennedy Smith' s Book of Speeches Commemorating the 1 OOth 
Anniversary of President Kennedy' s Birth. 

A. Determination Under 5 C.F.R. section 2635.502(d) 

I understand that Mr. Stephen Kennedy Smith has asked you to provide an essay to be 
included in a book commemorating the 100111 anniversary of former President John F. Kennedy' s 

birth. We have consulted with your staff with regard to this request, and this memorandum 
memorializes the verbal authoriz.ation that our office provided you on August 9, 2016. 

Stephen Kennedy's book will include a compilation of speeches made by former 

President Kennedy. I understand that your submission will be done in your official capacity as 

the Secretary of State of the· United States and that you have detennined that providing the essay 

furthers a United States foreign policy interest. Your particular essay will accompany President 

Kennedy's speech on "The Role of Negotiations." Your essay highlights the continued 

importance of negotiation in the conduct of foreign diplomacy as addressed in the context 
President Kennedy's speech. The President of the United States and other government officials 

will also provide essays to accompany other speeches made by President Kennedy. Mr. Smith is 

the author/editor of the book and as we understand, Mr .. Smith and his family are personal friends 
of yours. However, it is our understanding that you would be willing to provide a similar type of 

essay for other comparable publications. Finally, we understand that you will not receive any 
compensation for your contribution to the book or otherwise provide endorsements for the book. 

According to 5 C.F.R. section 2635.702(d), an employee may not use his official position 

in a manner that may give rise to an appearance of use of public office for private gain or that 
gives rise to preferential treatment. In the event that an employee's official duties will affect the 



personal financial interests of a friend, relative, or person with whom he is affiliated in a 
nongovernmental capacity, the employee must comply with the steps outlined in 5 C.F.R. section 
2635.502. Section 502 provides that the employee should not participate in a particular matter 
involving specific parties where a reasonable person with knowledge of the relevant facts would 
question the employee's impartiality without authorization. Because of the longstanding 
acquaintance you have with Mr. Smith and the Kennedy family and the fact that you are 
providing an official essay for inclusion in this book, we believe it prudent, out of an abundance 
of caution, to issue this authorization pursuant to 5 CFR 2635.502(d). Section 2635.502(d) states 
that: 

Where an employee's participation in a particular matter involving specific 

parties would not violate 18 use section 208(a), but would raise a question in 
the mind of a reasonable person about his impartiality, the agency designee may 
authorize the employee to participate in the matter based on a determination, 
made in light of al I relevant circumstances, that the interest of the Government in 
the employee's participation outweighs the concern that a reasonable person may 
question the integrity of the agency's programs and operations. 

Though, as we understand the circumstances, your providing an essay for this book does 
not pose a conflict of interest under 18 U.S.C. section 208, I have considered the application of 5 
C.F .R. section 2635 .502 to the circumstances and have determined that authorization pursuant to 
5 C.F.R. section 2638.502(d) is appropriate to allow you to provide the essay for the book. 
Based on the totality of the circumstances, I have determined that the interest of the Government 
in your participation in the book outweighs the concern that a reasonable person with knowledge 
of the relevant facts would question your impartiality or the integrity of the Department's 
programs and operations. The following factors are persuasive in this regard: 

• You will not endorse or provide other promotional appearances for the book. 

• Your contribution is directly related to a stated foreign policy objective. 

• You do not have other outside business with Mr. Smith. 

• You will not accept or receive any consideration for your contribution. 

• Your essay is only one of several essays provided by others that will be included in the 

book. 

• You would be willing to contribute a similar type of essay for other comparable 
publications. 

• Mr. Smith does not have any business or other matters currently pending before you. 

B. Authorization to Contribute to Mr. Stephen Kennedy Smith's Book of Speeches 
Commemorating the J001

h Anniversary of President Kennedy's Birth 

Based on my understanding of the above factors, you are hereby authorized under 



5 C.F.R. section 2635.502(d) to contribute an essay to Mr. Stephen Kennedy Smith's book of 
speeches commemorating the IOOth Anniversary of President Kennedy's Birth. 

David P. Huitema 
Alternate Designated Agency Ethics Official 



United States Department of State 

W ashin.gton, D. C. 20520 

UNCLASSIFIED 

To: 

From: 

Date: 

Subject: 

Roybal Soledad 

David P. Huitema 
Alternate Designated Agency Ethics Official 

J0/21/2016 

5 C.F.R. § 2635.502(d) Determination and Authorization as to Your Participation 
in the World Telecommunications Standardization Assembly 

I understand that you have been asked, as part of your official duties as Senior Advisor at 
the Department of State, to participate in the U.S. delegation to the World Telecommunications 
Standardization Assembly ("WTSA"), which will be held in Tunisia from October 25 to 
November 3, 2016. The WTSA is held every four years for members of the International 
Telecommunications Union ('"ITU"), the United Nations Specialized Agency for 
telecommunications. The WTSA is primarily a technical meeting that seeks to define the next 
period of study for the ITU-T sector. You have been asked to lead the U.S. delegation's 
handling of issues related to gender equality. At the WTSA, your role will be to advocate for the 
importance of gender equality in the international community at large, including in the fields of 
information and communications technologies; specifically, you will campaign for the adoption 
of a resolution on gender equality to be adopted by the WTSA. The proposed resolution does not 
call for specific action on the part of the ITU or propose any change to the resources devoted to 
gender issues by the ITU. You will also participate in ancillary activities related to gender­
equality issues. All of the matters in which you anticipate being involved at the WTSA will 
target the international community at large, and not a particular sector, industry, company, or the 
financial interests of the ITU. 

I also understand that you are currently negotiating for employment with the ITU to serve 
as Senior Communications Campaign Officer, to begin after you leave the Department of State. 
In that role, you would develop and promote the ITU's Sustainable Development Goals, 
Broadband and Gender campaigns, and events for the newly created initiative called "Equals." 

Although, as we understand the circumstances, participating in the WTSA while 
negotiating for employment with the ITU does not pose a conflict of interest because you will 
not be involved in any particular matters at the WTSA that have a direct and predictable effect 
on the financial interests of the ITU, there is some concern of an appearance of a conflict of 
interest as you will be participating in a conference that is hosted by an organization with whom 
you are currently negotiating employment. 5 C.F.R. § 2635.502(a) states that 
"[a]n employee who is concerned that circwnstances other than those specifically described in 
this section would raise a question regarding his impartiality should use the process described in 



this section to determine whether he should or should not participate in a particular matter ... 
unless [s]he has informed the agency designate of the appearance problem and received 
authorization from the agency designee in accordance with paragraph (d) of this subsection." 
Section 502(d) states that: 

Where an employee's participation in a particular matter involving specific parties 
would not violate 18 U.S.C. 208(a), but would raise a question in the mind of a 
reasonable person about his impartiality, the agency designee may authorize 
the employee to participate in the matter based on a determination, made in light 
of all relevant circumstances, that the interest of the Government in 
the employee's participation outweighs the concern that a reasonable person may 
question the integrity of the agency's programs and operations. 

Based upon the totality of the circumstances, I have determined that that the State 
Department of State's interest in your participation outweighs any concern that a 
reasonable person might question the integrity of the Department of State's programs and 
operations. I therefore authorize your participation in this matter pursuant to 5 C.F.R. § 
2635.502(d). The following factors are persuasive in this regard: 

• The Department of State has an interest in your participating in the WTSA as 
you are the only member of the U.S. delegation from the Department of State 
with the requisite experience who speaks Spanish, and you will spearhead U.S. 
efforts to convince other ITU members from Spanish-speaking countries to back 
U.S. policy positions on gender equality issues, including the resolution you will 
seek to have WTSA adopt. 

• The gender equality issues in which you will be personally and substantially 
involved at the WTSA involve the consideration or adoption of broad policy 
initiatives directed to the interests of a large and diverse group ofpersons-i.e., 
the international community. 

• While carrying out your official duties at the WTSA, you will not engage in 
communications with any employees of the ITU whom you know to be involved 
in the hiring decision for the position for which you are currently negotiating. 

Notwithstanding the authorization above, you continue to be required to recuse yourself 
from any particular matters in which your participation would violate 18 U.S.C. § 208(a), or any 
particular matters involving the ITU where the circumstances would cause a reasonable person 
with knowledge of the relevant facts to question your impartiality in the matter, unless 
previously authorized pursuant to 5 C.F.R. § 2635.502(d). 

l//z1//6 
Date 

~~£ avid P. HUitema 
Alternate Designated Agency 
Ethics Official 



United States Depat1ment of State 

September 14, 2016 

UNCLASSIFlf]2 

TO: Samantha Power 

Ambassador to the United States Mission to the United Nations 

FROM: David P. Huitema 

Alternate Designated Agency Ethics Official 

SUBJECT: 5 C.F.R. section 2635.502(d) Detennination and Authorization as to Your 

Contribution to Mr. Stephen Kennedy Smith's Book of Speeches Commemorating the 100111 

Anniversary of President Kennedy's Birth. 

A. Detcm1ination Under 5 C.F.R. section 2635.502(d) 

I understand that Mr. Stephen Kennedy Smith has asked you to provide an essay to be 
included in a book commemorating the 100111 anniversary of former President John F. Ke1medy' s 

birth. We have consulted with your staff with regard to this request, and this memorandum 

memorializes the verbal authorization that our office provided you on July 28, 2016. 

Stephen Smith's book will include a compilation of speeches made by fonner President 

Kennedy. I understand that your submission will be done in your official capacity as the 

Ambassador to the United States Mission to the United Nation and that you have detem1ined that 
providing the essay furthers a United States foreign policy interest. Your particular essay will 

accompany President Kennedy's 1962 speech that reflected upon the importance of a peoples' 

right to choose their own governments as a path towards realizing fundamental freedoms. Your 
essay focuses on the paradox of democratically elected governments that repress individual 
rights and how US foreign policy can advance not only self-detennination, but also international 
human rights. The President of the United States and other government officials will also 
provide essays to accompany other speeches made by President Kennedy. Mr. Smith is the 
author/editor of the book and as we understand, Mr. Smith is a personal acquaintance of yours. 
However, it is our understanding that you would be willing to provide a similar type of essay for 



other comparable publications. Finally, we understand that you will not receive any 

compensation for your contribution to the book or otherwise provide endorsements for the book. 

According to 5 C.F.R. section 2635.702(d). an employee may not use her official position 

in a manner that may give rise to an appearance of use of public oflice for private gain or that 

gives rise to preferential treatment. In the event that an employee's official duties will affect the 

personal financial interests of a friend, relative, or person with whom he is affiliated in a 

nongovernmental capacity, the employee must comply with the steps outlined in 5 C.F.R. section 

2635.502. Section 502 provides that the employee should not participate in a particular matter 

involving specific parties where a reasonable person with knowledge of the relevant facts would 

question the employee's impartiality without authorization. Because of the longstanding 

acquaintance you have with Mr. Smith and the fact that you are providing an otlicial essay for 

im.:lusion in his hook, we believe it prudent, out of an abundance of caution, to issue this 

authorization pursuant to 5 CFR 2635.502(d). Section 2635.502(d) states that: 

Where an employee's participation in a particular matter involving specific 

parties would not violate 18 USC section 208(a), but would raise a question in 

the mind of a reasonable person about his impartiality, the agency dcsignee may 

authorize the employee to participate in the matter hased on a detem1ination, 

made in light of all relevant circumstances, that the interest of the Government in 

the employee's participation outweighs the concern that a reasonable person may 

question the integrity of the agency's programs and operations. 

Though, as we understand the circumstances. your providing an essay for this hook does 

not pose a conflict of interest under 18 lLS.C. section 208. I have considered the application of 5 

C.F.R. section 2635.502 to the circumstances and have dctennincd that authorization pursuant to 

5 C.F.R. section 2638.502(d) is appropriate to allow you to provide the essay for the book. 

Based on the totality of the circumstances, l have determined that the interest of the Government 

in your participation in the book outweighs the concern that a reasonable person with knowledge 

of the relevant facts would question your impartiality or the integrity of the Department's 

programs and operations. The following factors are persuasive in this regard: 

• You will not endorse or provide other promotional appearances for the book. 

• Your contribution is directly related to a stated foreign policy o~jective. 

• You do not have other outside business with Mr. Smith. 

• You will not accept or receive any consideration for your contrihution. 

• Your essay is only one of several essays provided by others that will be included in the 

hook. 

• You would he willing to contribute a similar type of essay for other comparable 

publications. 

• Mr. Smith does not have any business or other matters currently pending before you. 



B. Authorization to Contribute to Mr. Stephen Kennedv Smith ·s Book of Speeches 
Commemorating the l OOlh Anniversary of President Kenn~dy's Birth 

13ascd on my understanding of the above fi1ctors, you arc hereby authorized under 5 C.F.R. 
section 2635.502(d) to contribute an essay to Mr. Stephen Kennedy Smith's book of speeches 
commemorating the IOOth Anniversary of President Kennedy's Birth. 

~~,____'--
/ ,..,-/ ./ 

David P. Huitcma 
Alternate Designated Agency Ethics Otlicial 
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UNCLASSIFIED 

TO: Samantha Power 
Ambassador to the United States Mission to the United Nations 

FROM: David P. Huitema 
Alternate Designated Agency Ethics Official 

Date: May 27, 2016 

SUBJECT: 5 C.F.R. section 2635.502(d) Determination and Partial Authorization as to Mr. 
Greg Barker and Chasing the Flame, LLC. 

A. Determination Under 5 C.F.R. section 2635.502(d) 

I understand that the Department of State and the White House have agreed to allow Mr. 
Greg Barker, Chasing the Flame, LLC to produce a documentary about the Obama 
Administration entitled The New Diplomacy. It is my understanding that you have been asked to 
participate in the film in your official capacity as the United States Ambassador to the United 
Nations. The President of the United States, the Secretary of State, and other government 
officials will also appear in this film. Mr. Greg Barker, Chasing the Flame, LLC (Producer) is 
producing the film in association with Home Box Office. It is my understanding that you 
currently have two personal, outside business agreements with Mr. Barker (on behalf of 
Silverbridge Productions). One relates to the production of a documentary based on your book, 
Chasing the Flame, and the other relates to an option to produce a feature film based on the same 
book. The documentary was released in 2009. The feature film is not yet under production; nor 
has there been an exercise of the option under the option agreement as of this time. 

Unless authorized pursuant to 5 C.F.R. section 2635.502, an employee may not 
participate in a particular matter involving specific parties if the employee has a covered 
relationship with a party, or the representative of a party, where a reasonable person with 
knowledge of the relevant facts would question the employee's impartiality. Because of the 
contractual relationships you have with Mr. Greg Barker, your relationship with him is 
considered a "covered relationship" for the purposes of 5 C.F .R. section 502. Section 502(b) 
provides that an employee has a covered relationship with someone with whom the employee has 
or seeks a business, contractual or other financial relationship that involves something other than 
a routine consumer transaction. 

Section 2635.502(d) states that: 



Where an employee's participation in a particular matter involving specific 
parties would not violate 18 USC section 208(a), but would raise a question in 
the mind of a reasonable person about his impartiality, the agency designee may 
authorize the employee to participate in the matter based on a detennination, 
made in light of all relevant circumstances, that the interest of the Government in 
the employee's participation outweighs the concern that a reasonable person may 
question the integrity of the agency's programs and operations. 

Though, as we understand the circumstan~ your participation in this film does not 
pose a conflict of interest under 18 U.S.C. section 208, I have considered the application of S 
C.F .R. section 2635.502 to the circumstances and have determined that authorization pursuant to 
5 C.F.R. section 2638.S02(d) is appropriate to allow you to participate in the film, The New 
Diplomacy. Based on the totality of the circumstances, I have determined that the interests of 
the Government in your participation in the film outweighs the concern that a reasonable person 
with knowledge of the relevant facts would question your impartiality or the integrity of the 
Department's programs and operations. The following factors are persuasive in this regard: 

• HBO's Chairman and CEO, Richard Plepler initially discussed the documentary idea 
with you in general terms, with no filmmaker attached, but at that time you declined to 
participate. Mr. Plepler then approached officials at the White House and the Department 
of State and ultimately the White House, the Department and USUN agreed that the 
White House, USUN, and the Department would participate in the project. 

• During your discussions with Mr. Plepler and other HBO representatives, you did not 
recommend or identify a potential producer for the documentary. 

• You did not, at any time, recommend Mr. Barker or have any input with respect to 
HBO's selection of Mr. Barker to produce the film, The New Diplomacy. 

• You currently have two personal, outside business agreements with Mr. Barker (on behalf 
of Silverbridge Productions), one regarding the previous production of a documentary, 
Sergio, and the other regarding an option to produce a feature film based on your book, 
Chasing the Flame. You have agreed to waive, during your appointment as Ambassador 
to the United States Mission to the United Nations, any further royalties from the 
documentary Sergio that was based on your book, Chasing the Flame. In addition, you 
have agreed to waive, during your appointment as Ambassador to the United States 
Mission to the United Nations, any payments relating to the dramatization or agreements 
relating to the dramatization of your book, Chasing the Flame. 

• The Producer bas agreed that The New Diplomacy will not in any way discuss, promote 
or endorse other works completed by or based on the personal, non-official works of any 
Department of State or United States Mission to the United Nations employee. This shall 
inciude, but not be limited to the film Sergio or the book upon which the film is based, 
Chasing the Flame. 



• Other than with respect to your Individual Release and the tenns of the License 
Agreement and the actions contemplated by those documents, you will not sign other 
documents or participate in any other decisions with respect to other production matters 
between the U.S. Government and the Producer(s) of The New Diplomacy. 

• The production and financial interests of The New Diplomacy are completely separate 

and apart from and have no effect on your separate contractual agreements with Mr. 
Barker relating to your unofficial, personal works, including, but not limited to Chasing 

the Flame. 
• Under the terms of the Individual Release to the Producer which you will sign. you will 

retain the right to review al.I documents, photographs or other materials in or related to 

The New Diplomacy provided by the Producer to, inter alia, confirm that the materials do 
not in any way discms, promote or endorse your other works, including but not limited 
the works based or to be based on your book Chasing the Flame. Further, you agree that 
you will exercise your right to disapprove materials that discuss, promote or endorse your 
other works. 

• Other than as set forth in the agreements you provided to my office between you and Mr. 
Barker with respect to the documentary, Sergio, and the options to produce a feature film 
based on your book, Chasing the Flame, you do not have any other agreements, 
ammgements, or financial connections to or interests in Mr. Barker, Silvcrbridge 
Productions, Chasing the Flame, LLC or HBO. 

• Mr. Barker's use of the name "Chasing the FJame" for his production company was done 
without your knowledge and his use of the title does not in any way indicate that you 
have any prior or current personal affiliation with or financial interest in his production 
company, Chasing the Flame. LLC. In fact, you do not have a personal affiliation with or 
financial interest in Chasing the Flame, LLC. 

8. Aythrnjmtion to Participate in the Film.. The New Diplomacy 

Based on my understanding of the above factors, you are hereby authorized under 5 
C.F.R. section 2635.502(d) to participate in the film, "The New Diplomacy" being produced by 
Mr. Oreg Barker, Chasing the Flame, LLC. 

Notwithstanding the authorization above, you would continue to be required to recuse 
yourself from participating pmooally and substantially in your official capacity as Ambassador 
to the United States Mission to the United Nations, in any other particular matter involving 
specific parties in which Mr. Oreg Barker, Silverbridge Productions, or Chasing the Flame, LLC 
is a party or represents a party. 

David P. Huitema 
Alternate Designated Agency Ethics official 
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Certification and Waiver Pursuant to Section 3 of Executive Order 13770 

Pursuant to section 3 of Executive Order 13770, I hereby certify that Heather 
Norby is granted a waiver of restrictions under paragraph 6 of the Ethics Pledge on 
her involvement, as Spokesperson of the Department of State, in certain particular 
matters involving specific parties directly and substantially related to her former 
employer, 21st Century Fox. 

Scope of Waiver 

Ms. Norby is permitted to work on the following matters in the course of her 
official duties, even if they constitute particular matters involving specific parties 
directly and substantially related to 21st Century Fox, as defined in section 2 of 

Executive Order 13770: 

UNCLASSIFIED 
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• Communications with employees of 21st Century Fox in the course of press 
briefings and other briefings involving a broad group of journalists; 

• Meetings and communications with employees of 21st Century Fox to 
provide information about U.S. foreign policy or the Department of State, 
such as responding to press queries or requests for briefings or interviews; 

• Interviews between employees of 21st Century Fox and the Spokesperson or 
other government officials. 

The waiver would not permit Ms. Norby to work on the following matters: 

• Particular matters that directly and predictably affect her financial interests, 
as defined in 18 U.S.C. § 208; 

• Funding or contracts with 21st Century Fox. 

Basis for Waiver 

• Performing the official duties of Department Spokesperson will require Ms. 
Norby to participate personally and substantially in particular matters 
involving specific parties that are directly and substantially related to 21st 
Century Fox, as defined in Executive Order 13770. 

• It would be highly impractical for other employees to take Ms. Norby's 
place in handling all meetings, communications, and other matters involving 
employees of 21st Century Fox. The Spokesperson is a senior counselor to 
the Secretary on press matters and one of the foremost public faces of the 
Department. In order to achieve the Department's public diplomacy and 
press strategy goals, it is important that the Spokesperson have the capacity 
to be aware of all press queries and to communicate the Department's 
messaging clearly and consistently to any and all media outlets and 

platforms. 

• Ms. Norby will not have a continuing relationship with 21st Century Fox. 
Nor will she have a financial interest in 21st Century Fox. 

• Opportunities for the Spokesperson to use her position to further the interests 
of 21st Century Fox at the expense of other outlets would be constrained by 
the mission and working methods of the Bureau of Public Affairs, including 
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the Office of Press Relations, which seeks to effectively communicate U.S. 
foreign policy and information about the Department to the entire U.S. and 
global community. This necessitates cooperation with the full range of 
accredited journalists. While communications with individual journalists are 
assessed on a case-by-case basis, the Office of Press Relations and Bureau of 
Public Affairs permit attendance at press briefings by any accredited 
journalist. 

• Principles of federal ethics law restrict Ms. Norby from showing preference 
or favoritism toward employees of 21st Century Fox in the course of her 
official duties. The State Department will counsel Ms. Norby on the 
application of the federal ethics rules and there is no reason to question her 
integrity in this regard. 

Accordingly, this limited waiver is hereby granted with the understanding that Ms. 
Norby will comply with the remaining provisions of the Ethics Pledge and with 
government ethics rules. 

Donald F. McGahn II 
Counsel to the President 
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MEMORANDUM FOR: 

FROM: 

SUBJECT: 

DEPARTMENT OF THE TREASURY 
WASH INGTON, O.C. 20220 

March 15, 20 17 

ANTHONY SAYEGH 
ASSISTANT SECRETARY FOR PUBLIC AFFAIRS 

Rochelle F. Granat \~ 
Assistant General Counsel 
General Law, Ethics and Regulation 
and Designated Agency Ethics Official 

'Y ~ 
Elizabeth A Horton ?(~ 
Deputy Assistant General Counsel (Ethics) and 
Alternate Designated Agency Ethics Official 

Participation in Matters Regarding Fox News Channel 

This memorandum grants you an authorization pursuant to the Standards of Ethical Conduct for 
Employees of the Executive Branch (Standards) to participate in matters that may involve your 
former cl ient, Fox News Channel. 

You are the Assistant Secretary for Publ ic Affairs. Prior to this positi on , you were a contributor 
to Fox News Channel, from 2013 until 2017. As the Assistant Secretary fo r Public Affairs, you 
develop and implement communications strategy for the Department and advise officials within 
the Department and its bureaus how best to communicate issues and priorities of public interest. 

Subpart E of the Standards contains provisions intended to ensure that an employee takes 
appropriate steps to avoid an appearance of loss of impartiality in the performance of your 
official duties. Due to your fonner role as contributor, you have a "covered relationship" with 
Fox News Channel, until one year following termination of that contract. 
5 C.F.R. § 2635.502(b)(l )(iv). As such, you are prohibited from participating in a "particular 
matter involving specific parties" when "a person with whom you have a covered relationship is 
or represents a party" to the matter, and the circumstances would cause a reasonable person with 
knowledge of the relevant facts to question your impa11iality in the matter. 
5 C.F.R. § 2635.502(a)(1 ). Therefore, absent authorization, or affinnative application of this 
reasonable person standard, you would not be permitted to participate in a particular matter 
involving specific parties in which Fox News Channel is a party or represents a party until the 
one-year period has elapsed. 1 

Pursuant to the Standards, a pa1iicular matter involving specific parties "typically involves a 
specific proceeding affecting the legal rights of the parties, or an iso latable transaction or related 
set of transactions between id en ti fied parties." 5 C.F.R. § 2640.1 02( 1 ). Examples o f particular 
matters involving specific parties include such matters as contracts. grants, licenses, product 

1 Under the terms of the Ethics Pledge required under Executive Order 13770 (January 28, 20 17), this "covered 
relationship" lasts two years. By separate memorandum White House Counsel has approved a waiver of the similar 
restrict ions of paragraph 6 of the Eth ics Pledge. 



approval applications, litigation, and investigations. In the context of your specific 
responsibilities, a likely example of a particular matter involving specific parties in which Fox 
News Channel is a party could include a request by Fox News Channel for an interview with a 
senior Treasury official. 

Under section 2635.502(d), even when an employee's participation in a particular matter 
involving specific parties likely would create an appearance of partiality, "the agency designee 
may authorize the employee to participate in the matter based on a determination, made in light 
of all relevant circumstances, that the interest of the Government in the employee's participation 
outweighs the concern that a reasonable person may question the integrity of the Government's 
programs and operations." Section 2635.502(d) identifies factors to be taken into consideration, 
which include: 

1) The nature of the relationship involved; 
2) The effect that resolution of the matter would have on the financial interests of the 
person involved in the relationship; 
3) The nature and importance of the employee's role in the matter, including the extent to 
which the employee is called upon to exercise discretion in the matter; 
4) The sensitivity of the matter; 
5) The difficulty of reassigning the matter to another employee; and 
6) Adjustments that may be made in the employee's duties that would reduce or eliminate 
the likelihood that a reasonable person would question the employee's impartiality. 

After weighing these factors, we issue this authorization to mitigate any appearance concerns 
with your participation in matters involving Fox News Channel. The interest of the Government 
in your participation outweighs concern that a reasonable person might question your 
impartiality in the administration of these matters. 

First, Fox News Channel is a 24-hour news network which delivers breaking news and political 
and business news. It has consistently been one of the top cable news networks for the past 
decade with over one million viewers per day. During your time with Fox News Channel, you 
were only a contributor, and not a full-time employee. 

Second, Fox News Channel is likely to report on most, if not all, major Departmental matters. 
That will be the case regardless of who is in the position of Assistant Secretary for Public 
Affairs. You have no financial interest in Fox News Channel and are not in a position to 
personally benefit from this relationship. The nature of your role in matters involving Fox News 
Channel will be communicating information regarding the Department. Fox News Channel will 
be there to report on issues involving the Department and not to advocate a particular position. 

Third, you were appointed as the Assistant Secretary for Public Affairs for your expertise and 
experience. You have over two decades of strategy, communications and policy experience. 
You have worked for multiple news networks and on various political campaigns. You are the 
Department's most senior communications official and will be expected to handle 
communications for the Secretary on sensitive Departmental matters. It is essential that the 
Department have an effective, credible voice in these communications with the media to address 

2 



the many important issues that arise in this forum. There is no practical way to segregate your 
duties to shield you from engagement in matters that involve one of the major media 
organizations and not require you to recuse from nearly all of your duties. The need for you to 
participate in matters that might involve Fox News Channel is core to your responsibilities as 
Assistant Secretary. 

Lastly, due to the short time period you contributed to Fox News Channel, your limited role 
there, and the interest of the Department to disseminate information to the public on matters 
involving the operations and policies of the United States government, the risk that a reasonable 
person would question your impartiality is remote, and Treasury's interest in your participation 
in these matters outweigh any concern of partiality. 

In conclusion, after careful consideration of the provisions in 5 C.F.R. § 2635.502, we authorize 
you to participate in any such matter in which Fox News Channel is a party or represents a party. 

3 



MEMORANDUM FOR: 

FROM: 

SUBJECT: 

SUMMARY 

DEPARTMENT OF THE TREASURY 
WASHINGTON, D.C. 20220 

March 29, 2017 

BRIAN CALLANAN 
DEPUTY GENERAL COUNSEL 

Rochelle F. Granat ~ 
Assistant General Counsel 
General Law, Ethics and Regulation 
and Designated Agency Ethics Official 

Participation in Matters Regarding Cooper & Kirk PLLC 

This memorandum documents that I have granted you a limited authorization pursuant to the 
Standards of Ethical Conduct for Employees of the Executive Branch (Standards) to allow you to 
participate fully in policy matters related to housing finance reform even if an issue arises that 
might impact pending litigation in which your former employer, Cooper & Kirk PLLC represents 
one of several plaintiffs. Notwithstanding this limited authorization, you have elected to refrain 
from any participation in the management of the litigation, including any communication with 
your former employer concerning this matter. 

BACKGROUND 

As the Deputy General Counsel you are currently the only non-career employee in the Office of 
the General Counsel and you serve as Acting General Counsel. Prior to this position, you were a 
partner at Cooper & Kirk, from January 12, 2017 until March 9, 2017. Immediately prior to 
joining the firm, you served as Staff Director and General Counsel for the Senate Permanent 
Subcommittee on Investigations, havingjoined the Subcommittee in February 2015. As Deputy 
General Counsel and Acting General Counsel, you are a senior non-career legal and policy 
advisor to the Secretary, the Deputy Secretary, and other senior Treasury officials .. 

Subpart E of the Standards contains provisions intended to ensure that an employee takes 
appropriate steps to avoid an appearance of loss of impartiality in the performance of his official 
duties. Due to your former position with Cooper & Kirk, you have a "covered relationship" with 
the firm for one year following your appointment at Treasury. 5 C.F.R. § 2635.502(b)(l)(iv). As 
such, you are prohibited from participating in a "particular matter involving specific parties" 
when "a person with whom you have a covered relationship is or represents a party" to the 
matter, and the circumstances would cause a reasonable person with knowledge of the relevant 
facts to question your impartiality in the matter. 5 C.F.R. § 2635.502(a)(l ). Therefore, absent 
authorization, or affirmative application of this reasonable person standard, you would not be 



permitted to participate in a particular matter involving specific parties in which Cooper & Kirk 
is a party or represents a party until the one-year period has elapsed. 1 

Pursuant to the Standards, a particular matter involving specific parties "typically involves a 
specific proceeding affecting the legal rights of the parties, or an isolatable transaction or related 
set of transactions between identified parties." 5 C.F.R. § 2640.102(1). Examples of particular 
matters involving specific parties include such matters as contracts, grants, licenses, product 
approval applications, litigation, and investigations. 

Cooper & Kirk represents Fairholme Funds in pending litigation against the Department and the 
Federal Housing Finance Agency (FHF A) challenging an aspect of the conservator agreements 
Treasury and FHF A entered into with Fannie Mae and Freddie Mac (hereinafter, "GSE 
litigation"). Specifically, Fairholme is one of several plaintiffs challenging the variable net 
worth dividend under the agreements. You did no work related to the GSE litigation while you 
were at Cooper & Kirk. 

I recognize that it is critical that a non-career OGC official be able to participate fully in sensitive 
housing finance reform policy discussions. Some of these discussions could at some point touch 
upon issues that might have an impact the litigation. I independently determined that to avoid 
any possible future impediment to your ability to provide appropriate advice to the Secretary and 
others on the important matter of housing finance reform, and out of an abundance of caution, a 
limited authorization is necessary and appropriate. 

ANALYSIS 

Under section 2635.502(d), even when an employee's participation in a particular matter 
involving specific parties likely would create an appearance of partiality, "the agency designee 
may authorize the employee to participate in the matter based on a determination, made in light 
of all relevant circumstances, that the interest of the Government in the employee's participation 
outweighs the concern that a reasonable person may question the integrity of the Government's 
programs and operations." Section 2635.502(d) identifies factors to be taken into consideration, 
which include: 

1) The nature of the relationship involved; 
2) The effect that resolution of the matter would have on the financial interests of the 
person involved in the relationship; 
3) The nature and importance of the employee's role in the matter, including the extent to 
which the employee is called upon to exercise discretion in the matter; 
4) The sensitivity of the matter; 
5) The difficulty of reassigning the matter to another employee; and 
6) Adjustments that may be made in the employee's duties that would reduce or eliminate 
the likelihood that a reasonable person would question the employee's impartiality. 

1 Under the terms of the Ethics Pledge required under Executive Order 13770 (January 28, 2017), this "covered 
relationship" lasts two years. By separate memorandum White House Counsel has approved a waiver of the similar 
restrictions of paragraph 6 of the Ethics Pledge. 
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Specifically, you served only briefly as a partner at the firm of Cooper & Kirk and while there 
you did not participate in any matters related to Fairholme or the GSE litigation. You have no 
financial interest in the matter or the firm. Consideration of options for housing finance reform is 
a critically important and sensitive policy matter and it will be disruptive and impractical for you 
to participate in some but not all aspects of this matter. As discussions of housing finance reform 
options proceeds, it will be increasingly difficult to readily anticipate when deliberations might 
evolve into consideration of the litigation. Absent your ability to participate fully in this policy 
matter, there will be no non-career legal input into this sensitive high priority matter. As a result, 
the Secretary and other policy officials will be deprived of your advice and counsel on this 
matter; career staff in the Office of General Counsel will be deprived of your guidance and 
supervision on this matter. There is no other non-career official in the Office of the General 
Counsel to whom this responsibility could be assigned. Given the nature of your brief tenure at 
the firm, it is unlikely that a reasonable person with knowledge of the facts would question your 
impartiality if you were to participate. 

After weighing the above factors, I granted this limited authorization to mitigate any appearance 
concerns with your participation in housing finance reform policy discussions should discussion 
touch on issues that could impact litigation in which Cooper & Kirk represents a plaintiff. The 
interest of the Government in your participation outweighs any concern that a reasonable person 
might question your impartiality in the administration of these matters. 

However, notwithstanding this limited authorization, I understand that you will refrain from any 
participation in the management of the litigation, including any communication with your former 
employer concerning this matter. 
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DEPA RTM ENT OF T HE TREASU RY 
WA SHINGTON, D .C . 20220 

August 18, 2016 

MEMORANDUM FOR KODY KINSLEY 

THROUGH: 

FROM: 

SUBJECT: 

ASSISTANT SECRETARY (MANAGEMENT) 

Rochelle F. Granat ~ 
Assistant General Counsel (General Law, Ethics & Regulation) 
& Designated Agency Ethics Official 

Elizabeth A. Horton 
Deputy Assistant General Counsel (Ethics) & Alternate 
Designated Agency Ethics Official 

Hanoi Veras 
Attorney Advisor 

Your Participation in Matters Involving the District of 
Columbia 

This memorandum serves to authorize your participation as Assistant Secretary for 
Management (ASM) in ce11ain matters in which the District of Columbia is a party, in 
particular, matters related to the administration of the retirement plans for District of 
Columbia judges, teachers, police, and firefighters, and matters related to Treasury facilities 
located in D.C. 

Prior to rejoining Treasury on June 27, 2016, yon were the Director of Policy and Program 
Support for the District of Columbia Depai1ment of Human Services. You were generally 
responsible for developing policy and improving and implementing processes related to 
homelessness and social safety benefits. The Treasury matters involving or affecting the 
District of Columbia that come before your office are not related to those matters you 
participated in or were under your pmview while Director of Policy and Program Support. 

The Standards of Ethical Conduct prohibit an employee from participating in a "particular 
matter involving specific parties" when "a person with whom he has a covered relationship is 
or represents a party" to the matter, and the circumstances would cause a reasonable person 
with knowledge of the relevant facts to question his or her impartiality in the matter 
5 C.F.R. § 2635.502(a)(l). You have a covered relationship with the District of Columbia 
for one year from the date of your depa1t ure. This covered relationship will end on June 26, 
2017. 1 

1 Tile restrict ions under paragraph two of the Ethics Pledge, prohibiting appointees from participating 
in any particular matter involving specific parties that is directly and substantially related to the 
appointee's former employer, do not apply to you because Executive Order 13490 exempts the 
District of Columbia from the definition of former employer. 



Under section 2635.502(d), even where an employee's participation likely would create an 
appearance of partiality, "the agency designee may authorize the employee to patticipate in 
the matter based on a determination, made in light of all relevant circumstances, that the 
interest of the Government in the employee's participation outweighs the concern that a 
reasonable person may question the integrity of the agency's programs and operations." 
Factors that may be taken into consideration include the following: 

l) the nature of the relationship involved; 
2) the effect that resolution of the matter would have on the financial interests 
of the person involved in the relationship; 
3) the nature and impottance of the employee's role in the matter; 
4) the sensitivity of the matter; 
5) the difficulty of reassigning the matter to another employee; and 
6) adjustments that may be made in the employee's duties that would reduce 
or eliminate the likelihood that a reasonable person would question the 
employee's impattiality. 

Id. at§ 2635.502(d). 

After weighing these factors, we authorize your participation in Treasury matters involving 
the District of Columbia, provided that they are unrelated to the District of Columbia 
Department of Human Services, for the following reasons: 

• You were Director of Policy and Programs for approximately seven months, a very 
brief time, and you have had no other positions with the District of Columbia. 

e While at the District of Columbia Department of Human Services, you did not 
personally work on or supervise any matters involving retirement programs, Federal 
real estate matters, or any other issues directly involving Treasury. In fact, your work 
there did not require you to interact with the Department of the Treasury in any 
manner. 

• The District of Columbia is a city/local government in which you have no 
personal financial interests. There is also no possibility that any specific party 
matters in which the District of Columbia is a party would have any direct and 
predictable financial effect on you. 2 

• The Office of D.C. Pensions reports to the ASM. Matters involving 
Treasury's relationship to the District of Columbia in connection with the 
administration of these retirement plans are sensitive, and on the rare occasion 
that a matter needs to be raised to the Assistant Secretary level, it would not 
be practical or appropriate to direct it to another Assistant Secretary or elevate 
to the Deputy Secretary. 

• It is unlikely that any of the matters that would potentially come before the 
ASM would involve the District offices with which you interacted at the time 
of your District employment. 

2 Futiher, you do not hold any specific financial interests in the District of Columbia, so 18 U.S.C. § 
208, the financial conflict of interest statute applicable to Government employees, is not triggered. 

2 



o Prior to leaving Treasury for the District of Columbia Depm1ment of Human 
Services, you worked at Treasury for approximately three years as a 
Management and Program Analyst, a Special Assistant to the Deputy 
Assistant Secretary for Management and Budget, and then as the Senior 
Advisor to the Assistant Secretary for Management. You bring unique 
experience to your role as Assistant Secretary, and reassignment of 
Management matters involving the District of Columbia would be inefficient 
and would deprive the Depm1ment of your expe11ise in these matters. 

In conclusion, after consideration of the provisions in 5 C.F.R. § 2635.502, we authorize you 
to participate in matters in which the District of Columbia is a party or represents a pm1y 
with the exception of any matter that involves the District's Department of Human Services. 
Given the factors discussed above, we conclude that a reasonable person would be unlikely 
to question your impm1iality. 
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DEPARTMENT OF THE TREASURY 
WASHINGTON, D .C . 20220 

March 9, 2017 

ACTION MEMORANDUM 

TO: 

FROM: 

SUBJECT: 

DONALD F. MCGAHN 
WHITE HOUSE COUNSEL 

Rochelle F. Granat ~ 
Assistant General Counsel for General Law, Ethics and 
Regulation and Designated Agency Ethics Official 

Waiver of Ethics Pledge Paragraph 6 for Anthony Sayegh 

RECOMMENDATION 

That you approve a waiver of paragraph 6 of the Ethics Pledge so that Anthony Sayegh, the 
Department of the Treasury's Assistant Secretary for Public Affairs, may participate in matters 
involving his former client, Fox News Channel. 

/2P~pprove Disapprove Let's Discuss 

BACKGROUND 

Executive Order 13770, "Ethics Commitments by Executive Branch Appointees," (EO) requires 
all Presidential appointees to sign an Ethics Pledge that. among other things, prohibits them from 
working on particular matters involving specific parties directly and substantially related to a 
former employer or client for a period of two years. Section 3 of the EO permits the President or 
his designee to grant a waiver of any restrictions contained in this pledge. 

From 2013 until recently in 2017, Mr. Sayegh was a "contributor" for Fox News Channel. The 
President has appointed him as the Assistant Secretary for Public Affairs (Assistant Secretary). 
Pursuant to paragraph 6 of the Ethics Pledge, for two years from the date of his appointment he 
would not be able to participate in matters involving Fox News Channel. His ability to 
participate in such matters - essentially any matter in which Treasury would communicate with 
the major news networks - is integral to his position as Assistant Secretary for Public Affairs . 

ANALYSIS 

The Assistant Secretary develops and implements communications strategy for the Department 
and advises officials within the Department and its bureaus how best to communicate issues and 
priorities of public interest. Fox News Channel is a 24-hour news network which delivers 
breaking news and political and business news. It has consistently been one of the top cable 



news networks for the past decade with over one million viewers per day. 1 It is in the interest of 
the Department and the public to inform the public on matters involving the operations and 
policies of the United States government. Fox News Channel is likely to report on most, if not 
all, major Departmental matters. 

Mr. Sayegh has over two decades of strategy, communications and policy experience. He has 
worked for multiple news networks and on various political campaigns. The Assistant Secretary 
is the Department's most senior communications official and will be expected to handle 
communications for the Secretary on sensitive Departmental matters. It is essential that the 
Department have an effective, credible voice in these communications with the media to address 
the many important issues that arise in this forum. While Mr. Sayegh was only a Fox News 
Channel contributor, and not a full-time employee, and has no financial interest in Fox News 
Channel, his prior engagement with Fox News Channel triggers coverage under paragraph 6 of 
the Ethics Pledge. 

There is no practical way to segregate the Assistant Secretary's duties to shield him from 
engagement in matters that involve one of the major media organizations and not require 
Mr. Sayegh to recuse from nearly all of his duties. The need for Mr. Sayegh to participate in 
matters that might involve Fox News Channel is core to his responsibilities as Assistant 
Secretary and outweighs any risk of an appearance of impartiality. 

A waiver is therefore appropriate because: (1) it is in the Department's and public's interest; 
(2) it will be impossible for Mr. Sayegh to properly perform the duties of his position if he had to 
recuse from matters involving Fox News Channel; and (3) Mr. Sayegh's participation in matters 
involving Fox News Channel will have no impact on his financial interests. 

CONCLUSION 

Based on the above analysis, a waiver of paragraph 6 of the Ethics Pledge so that Mr. Sayegh 
may participate in matters involving his former client, Fox News Channel, is appropriate. 

1 "Fox News Channel Tops Cable in Total Day Viewers for Record Eight Consecutive Months," 
http://press.foxnews.com/2017 /02/fox-news-channel-tops-cable-in-total-day-viewers-for-record-eight-consecutive­
months/ 
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DEPARTMENT OF THE TREASURY 

WASHINGTON, D.C, 20220 

March 24, 2017 

ACTION MEMORANDUM 

TO: 

FROM: 

DONALD F. MCGAHN 
WWTE HOUSE COUNSEL 

Rochelle F. Granat 124. 
Assistant General Counsel for General Low, Ethics and 
Regulation and Designated Agency Ethics Official 

SUBJECT: Waiver of Ethics Pledge Paragraph 6 for Brian Callanan 

RECOMMENDATION 

That you approve a narrow waiver of porograph 6 of the Ethics Pledge. out of an abundance of 
caution, so that Brian Callanan, the Department of the Treasury's Deputy General Counsel, may 
participate fully in policy matters related to housing finance reform even if an issue arises that 
might impact pending litigation in which his fonncr employer represents one of several 
plaintiffs. 

Mr. Callanan has no financial interest in this matter and had no involvement whatsoever in the 
representation. Mr. Callanan will continue to refrain. however. from participation in the 
management of the litigation. including refraining from any communication with his former 
employer concerning this matter. 

lf-:./'1 Approve Disapprove Let's Discuss 
..> 

BACKGROUND 

Executive Order 13770, "Ethics Commitments by Executive Branch Appointees," (EO) requires 
all Presidential appointees to sign an Ethics Pledge that, among other things, prohibits them from 
working on particular matters involving specific parties directly and substantially related to a 
fonner employer or client for a period of two years. Section 3 of the EO pennits the President or 
his designee to grant a waiver of any restrictions contained in this pledge. 

From January 12, 2017, to March 8, 2017, Mr. Callanan. was a partner at Cooper&. Kirk PLLC. 
On March 9, 2017, Mr. Callanan was appointed to the non-career position of Deputy General 
Counsel. Notwithstanding his brief tenure ot Cooper & Kirk. pursuant to paragraph 6 of the 
Ethics Pledge, for two years from the date of his appointment he would not be able to participate 
in matters involving Cooper & Kirk. The firm represents Fairholme Funds in pending litigation 
against the Department and the Federal Housing Finrmce Agency (FHF A) challenging an aspect 
of the conservator agreements Treasury and FHFA entered into with Fannie Mae and Freddie 
Mac {hereinafter, "OSE litigation"). Fairholme is one of several plaintiffs challenging the 
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variable net worth dividend under the agreements. Mr. Callanan did no work related to the GSE 
litigation while he was at Cooper & Kirk. 

Currently, Mr. Callanan is the only non-career appointee in the Office of General Counsel 
(OGC). By virtue of having been appointed to the position of Deputy General Counsel, he 
currently also serves as Acting General Counsel pursuant to 31 U.S.C. § 301(f)(l). I recognize 
that it is critical that a non-career OGC official be able to participate fully in sensitive housing 
finance reform policy discussions. Some of these discussions could at some point touch upon 
issues that might impact the litigation. I independently detennined that to avoid any possible 
future impediment to Mr. Callanan's ability to provide appropriate advice to the Secretary and 
others on the important matter of housing finance refonn, and out of an abundance of caution, a 
waiver is necessary and appropriate. Even with the waiver, Mr. Callanan will continue to refrain 
from participation in management of the litigation, including refraining from any communication 
with his fonner employer concerning this matter. 

ANALYSIS 

Paragraph 6 of the Ethics Pledge provides in pertinent part: 

I will not for a period of2 years from the date of my appointment participate in any 
particular matter involving specific parties that is directly and substantially related to my 
former employer or former client. 

Section 2(d) of the Executive Order defines "directly and substantially related to my former 
employer,. as "matters in which the appointee's fonner employer ... is a party or represents a 
party." The GSE litigation is such a matter. The development of policy options for housing 
finance reform is not such a matter. Nevertheless, consideration of certain policy options could 
evolve into discussion of litigation strategy or the implication of the options for the plaintiffs. 
This possibility could implicate paragraph 6 of the Ethics Pledge. 

A waiver of the Pledge to allow Mr. Callanan to participate in this policy matter without 
impediment (but not to extend to matters involving management of the GSE litigation) is 
warranted for the reasons discussed below. 

Mr. Callanan served briefly as a partner at the firm of Cooper & Kirk. While at the firm, he did 
not participate in any matters related to Fairholme or the GSE litigation. Immediately prior to 
joining the firm, he served as Staff Director and General Counsel for the Senate Permanent V rVI 
Subcommittee on Investigations, having joined the Subcommittee in February 201 \ c;- ~ 

It will be disruptive and impractical for Mr. Callanan to participate in some but not all aspects of 
this important policy matter. As discussions of housing finance reform options proceed, it will 
be increasingly difficult to readily anticipate when deliberations might evolve into consideration 
of the litigation. Absent Mr. Callanan's ability to participate in this policy matter, there will be 
no non-career legal input into this sensitive high priority matter. As a result, the Secretary and 
other policy officials will be deprived of his advice and counsel on this matter; career staff in the 
Office of General Counsel will be deprived of his guidance and supervision on this matter. There 
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is no other non-career official in the Office of the General Counsel to whom this responsibility 
could be assigned. Oiven the nature of his brief tenure at the finn, a reasonable person with 
knowledge of the facts would not question his impartiality if he were to participate. 

I have detennined that a waiver is therefore appropriate because: ( 1) it is in the Department's and 
public's interest; (2) it will be impossible for Mr. Callanan to fully perform the duties of his 
position if he had to recuse from aspects of the housing finance refonn policy discussions; and 
(3) Mr. Callanan's f\Jll participation in this matter will have no impact on his financial interests. 

CONCLUSION 

Based on the above analysis, a waiver of paragraph 6 of the Ethics Pledge so that Mr. Callanan 
may participate fully in housing finance reform matters, is necessary and appropriate. The 
waiver record should note that Mr. Callanan will continue to refrain from participation in 
management of the litigation, including refraining ftom any communication with his former 
employer concerning this matter. 
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